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The goal of the Michigan Economic Development Cafion’s tribal business development
unit is to be a resource to Michigan’s federallgognized Indian tribes in achieving sustainable
tribal economies through business diversificatiandg to build state-tribal relationships that
foster business development beyond gaming. Sfutbasiness development in Indian country
has occurred where there is a legal and organizalstructure in place that creates a
separation between tribal governments and econemtierprises, insulating governmental
assets and politics from business activity, wrelaining appropriate oversight and
accountability. The following Guidebook is intedde be a resource to tribes pursuing business
development



TRIBAL BUSINESSSTRUCTURES

In today’s economy and gaming landscape, more aatk niribes are beginning to
diversify their economic portfolios by creating lmess structures for tribal businesses beyond
gaming. This Guidebook contains a brief overvidwhe different structures available to Tribes,
along with the advantages and disadvantages of, eaduel tribal codes for business
corporations and limited liability companies, modegticles of incorporation and articles of
organization, including a comprehensive look athesection in the model articles with options
for each Tribe to consider as it develops its ostles and articles.

To begin, a Tribe should decide which businesscgira is most appropriate for its goals
and its existing laws. There are several optibas @ Tribe may find desirable for one reason or
another. This Guidebook gives an overview of siffecent business structures for tribally
owned businesses as well as the potential advantagalisadvantages of each structure,
including:

. Unincorporated Businesses
. Political Subdivisions
. Section 17 Corporations

. State Law Corporations and Limited Liability Compen
. Tribally Chartered Corporations
. Tribally Chartered Limited Liability Companies

No one structure will work for every Tribe, or evevery tribally owned business. Thus,
a Tribe may choose a different structure for déferventures in which it is engaging, depending
on the particular business needs of each venfline. use of one structure does not preclude the
use of another for a different venture. The gadlshe Tribe and its business must be the
guideposts in organizing a business enterprise.y Kensiderations should include the
importance of forming businesses under tribal ldaiae importance of isolating the tribal
businesses from the political process of the Tribe,importance of segregating the assets of the
Tribe from the business and vice versa (includimgtiver and to what extent the business enjoys
the Tribe’s sovereign immunity), and the time aablié and the time required to create the
desired structures.

As part of the structure selection process, Tristesuld also consider the applicability
and impact, if any, of State-Tribe Tax Agreemenmnisaay potential business. In Michigan, for
example, nine Tribes have negotiated tax agreemtiisthe state on when state taxes will be

! Neither this Guidebook nor the Model Codes addresmrofit tribal corporations or
provisions related to corporations or limited ligli companies formed outside of tribal law
(“foreign corporations” or “foreign companies”). h& Tribe may still decide to include these
provisions in its Codes or decision-making, buythee beyond the scope of this Guidebook.



paid or will not be paid under certain circumstancecluding the payment of income and
business taxes. Those Tribes that have not entetedax agreements have had difficulties
determining when, or whether, state taxes applfhe impact of any tax agreements may
influence a Tribe’s choice of business structufelecting the correct structure for the tribal
business will impact the Tribe’s ability to maxiraithe potential benefits of the enterprise while
still exerting sovereign control over the Tribetsoaomic development.

1. Unincorporated Businesses

Tribal sovereignty and the right of self-governairdgerently include the right to control
or participate in business activities. Becaus®d3i sovereign powers are not derived from the
United States, but from their status as sovereigiribes may exercise their rights to engage in
business and commercial activities through thein anstitution or codes. In fact, tribal
governments often do so through unincorporatednesses. These businesses are not separate,
distinct legal entities; rather, they are “econoamms” of the Tribe.

Because unincorporated businesses are not diséigat entities, they share the same
legal characteristics of the tribal government.ughan unincorporated entity will share in the
Tribe’s sovereign immunity from suit. This factimportant as sovereign immunity allows a
Tribe to protect the Tribe’s ability to self-goveamd to protect the Tribe’'s resources from a
judgment, especially because the assets and abhigabf an unincorporated tribal entity are
usually intermingled with the assets and obligagiohthe Tribe itself. No person or entity can
sue the Tribe or its unincorporated business wittoowelear waiver of the Tribe’s sovereign
immunity. Courts have rejected attempts to lithé extension of a Tribe’s sovereign immunity
to operations by the “economic arm” of the TribEhe disadvantage to this model, however, is
that a Tribe’s unincorporated business cannot tendily waive the Tribe’s sovereign immunity,
unless tribal law so provides. Thus, anytime thsitess enters into a contract, the board or the
officers must return to the tribal government tdait a waiver of sovereign immunity. This
process can be time-consuming and burdensome irutieess world.

As all tribal officials recognize, a Tribe’s soviye immunity from suit applies to tribal
government actions both on and off the reservaimhapplies in tribal, state, and federal courts.
Tribal immunity can only be abrogated through twetihods—through an express waiver of the
Tribe or through an act of Congress. However, fdet that a Tribe cannot be sued (or an
agreement with a Tribe enforced) without a waivies@vereign immunity is a new concept to
many outsiders and creates uncertainty that maynichite some potential investors. This
uncertainty may prevent lenders or prospectivestors or partners from entering into contracts
with a Tribe unless there is a clear method foritivestor or lender to protect its investment.
The Tribe can certainly limit the waiver of sovgrimmunity—either by limiting the available
legal relief, assets, or the enforcement mechafegsg, arbitration, courts, mediation). But such
decisions directly impact the Tribe’s ability tacsee financing for its businesses. Many lenders
may not extend credit or financing if the agreermame not enforceable though judicial action.

% See, e.gKeweenaw Bay Indian Community v Risif§9 F.3d 589 (6th Cir. 2009).



While sovereign immunity issues may present corgefar third parties, the
interconnectedness of an unincorporated business atlaw for such a business to take
advantage of the Tribe’s authority to issue taxaexebonds as well as take advantage of other
governmental opportunities such as tax credit baadgance the cost of energy projects. In
addition, the Department of the Interior makes aiarioan programs available to Tribes and
Alaska Native groups through its “Indian Affairsdmo Guaranty, Insurance, and Interest Subsidy
Program.” According to the program’s website, “Th@pose of the Program is to encourage
eligible borrowers to develop viable Indian bussessthrough conventional lender financing.”
In addition to loan programs, there are a varidtytber financing opportunities available to
Tribes, including federal business grants, tax ritiges, and reduced land use regulatidns.
These considerations must be a part of the dismusshen selecting what type of business
structure to adopt.

Another benefit to utilizing unincorporated entties that they are easily formed because
there is no need to form a separate entity. Tibaltgovernment or tribal council generally
control these entities, but a board of directorsficers may be formed or appointed to run the
daily operations of the business. The board oicef$ in this type of entity are often tribal
council members, which means that control of th&rmss is somewhat tied to the tribal political
process. This relationship may cause concerndioresoutsiders given the tenuous and shifting
nature inherent in the political process.

Despite the potential negative consequences ohpauisiness and politics intertwined,
the close relationship does allow unincorporateblakrbusinesses to take advantage of the
Tribe’s federal tax treatment. Generally, uninavgted tribal businesses have been treated as
exempt from federal income tax. Because the umpmrated business structure is so intertwined
with the Tribe itself, the Internal Revenue Ser\id®S”) has treated such businesses as they
treat the Tribé. Thus, any income earned—whether on or off Indiamed land—is not subject
to federal income tax. To receive such a benkéityever, the unincorporated entity must be
operating as an arm of the Tribe (i.e., an alter-@the Tribe), not as a separate entity. The IRS
does not automatically grant such benefits to @maltrentity. Rather, the IRS examines the
following six factors to determine whether an gngjualifies as a governmental instrumentality:

(1) Whether the organization is used for a govemtnmurpose and
performs a government function;

(2) whether performance of its function is on b&b&bne or more States
or political subdivisions [or Tribe];

(3) whether there are any private interests inwhlver whether the
governmental unit involved have the powers and@sts of an owner;

3 See Incentives for Joint Ventures Between Michigan'sib&s and Non-Indian
Businesses (Sept 14, 2011).

* SeeRevenue Ruling 67-284.



(4) whether control and supervision of the orgatmrais vested in public
authority or authorities;

(5) iIf express or implied statutory or other auttyois necessary for the
creation and/or use of such an instrumentality, avitether such
authority exists; and

(6) the degree of financial autonomy and the sowfds operating
expenses.

If the entity satisfies this test, then it will difya for the same benefits as a Tribe itself
and be exempt from federal income tax.

While being completely intertwined with the Triba&vgs an unincorporated business the
advantage of being exempt from federal income tatked same status requires the assets and
obligations of the business to be tied to the Tabd precludes equity ownership by investors
outside of the Tribe. An unincorporated tribal ibess may also be subject to federal approval
requirements in other aspects of business as welliding for the leasing of land as well as any
contract or agreement that encumbers Indian landhfire than 7 yeafs.These factors may or
may not be important to the Tribe when considenvigch business structure to adopt, but
should be discussed.

2. Political Subdivision

Another potential structure is a political subdiers of the tribal government. This
structure is often utilized by Tribes and sharesilar attributes of the unincorporated business
entity discussed above. Unlike an unincorporatadiness entity, there is some separation
between the political subdivision and the tribalvgmment itself. As a subdivision, however, it
is created to fulfill a governmental function angually is delegated one or more sovereign
power of the Tribe. This type of structure is tglly controlled by the Tribe and its governing
body as well as a separate governing body forubeisision (i.e., a Board of Directors or other
decision-making body). A political subdivision sbs in the same sovereign immunity as the
Tribe. The Tribe may, in the instrument creatihg subdivision, allow for the subdivision to
execute limited waivers of sovereign immunity. Bweaivers should be very specific as to not
waive the immunity of the Tribe itself or requirppsoval from the Tribe’s governing body
before the subdivision may act. The ability to@xe such waivers may provide this structure
with some added flexibility that is unavailable lwihe unincorporated structure.

A political subdivision of a Tribe need not obtaetognition by an outside entity of its
status. For a political subdivision to receiveeiad funding or federal tax benefits, however, the
Tribe must follow specific procedures to qualifgthntity. Under Revenue Procedure 84-37, the
process must begin by securing a letter from thealeent of Interior (“DOI”) that verifies that
the Tribe has delegated a substantial governmenempto the entity. There are no formal

®> SeeRevenue Ruling 57-128.
® See25 U.S.C. 8415; 25 U.S.C. §81.



requirements for the request other than it mustahestnate that the political subdivision has been
validly established under tribal law and that thé&d's governing body has delegated at least
one of the following sovereign powers: (1) to téX), of eminent domain, or (3) a police power.
Such a determination generally takes at least 9&.daAfter a DOI determination letter is
obtained, the Tribe may file a ruling request frdm IRS. This process could take anywhere
from 90 to 120 days, if all technical requiremeats satisfied. A Tribe should consider this
timeline when considering whether to adopt suctictire for business purposes.

The general practice of the IRS is to treat tripalitical subdivisions the same as the
Tribe for federal income tax purposeslnder Section 7871 of the Internal Revenue Code
(“IRC"), there are a number of benefits that arail@ble to Tribes and their recognized political
subdivisions, including tax deductions of charigaldontributions for income tax purposes,
authority to issue tax-exempt bonds for facilitieat serve an essential governmental function,
and certain governmental exemptions from specificise taxes. Receiving these benefits,
however, is predicated on receiving recognitiorth®y IRS as an entity that has been delegated
one or more of the sovereign powers of the Tribeliasussed above. In addition to the tax
benefits, political subdivisions also enjoy the &fs of a variety of financing opportunities
much like the Tribe. For example, the subdivisioay be both the issuer and the borrower in a
tax-exempt bond financing. Tax-exempt financinigvas a Tribe to issue tax-exempt debt, as
long as the proceeds are used in the “exercisen afsgential governmental functioh. The
interest income paid to the holders of this delrias included in the gross income for federal
income taxes. This results in lower borrowing sdst the Tribe as compared with traditional
interest rates.

The advantages to this type of structure are sintdathose of the unincorporated
business. There is more certainty, compared baltyi chartered corporations, for federal tax
treatment, and possibly state tax treatment as waetl for sovereign immunity purposes. The
disadvantages, however, include the time and expassociated with federal agency approvals
required to form such an entity and less flexipithan other corporate forms. This type of entity
will also be subject to federal approvals in othgpects of business as well, including leading of
land as well as any contract or agreement thatrehets Indian land for more than 7 ye@rs.

3. Section 17 Corporations

Section 17 of the Indian Reorganization Act (“IRAYives Tribes the power to
incorporate what become federally chartered cotmora and also the power to waive sovereign
immunity, which facilitates business transactionsl &osters tribal economic development and
independenct’ There are no specific requirements or proceddetailing how a Section 17

" SeePLR 200148038 (Aug 30, 2001).
826 U.S.C. § 7871.
®See25 U.S.C. § 81.

19 See25 U.S.C. § 477American Vantage v Table Mountain Ranchefi82 F3d 1091
(CA 9, 2002).



corporation should be forméd. Thus, there is flexibility in how a Tribe formsSection 17
corporation and, thus, in the corporate chartersAlthough this type of corporation is
established under the IRA, amendments to the IRA98@0 provided that Tribes that voted to
reject the IRA may also form Section 17 corporagion

The related regulations provide that the Sectionpidcess begins by submitting a
petition to the Secretary of the Department of rinteto issue a corporate chartér.Recent
Bureau of Indian Affairs practice has allowed faitbEs—whether they have a constitution or
not—to submit a petition or pass a tribal resolutior the issuance of a charter. The corporate
charter is akin to Articles of Incorporation, altlyh usually with more detail. The corporation
must be wholly owned by the Tribe, but is sepaaaie distinct from the tribal government. This
requirement precludes any outside ownership. @ndearter is submitted by the Tribe, the BIA
will approve it if it is in accordance with the laof the Tribe. After the Tribe approves the
charter, or signs the resolution, the documentsldhze submitted to the local BIA office where
the documents will be reviewed to ensure that thmrsssion is complete. Once complete, the
documents are forwarded to the regional BIA officeadditional review. If the documents are
in accordance with tribal and federal law and htnee proper approvals, then the regional BIA
office will issue an approved Section 17 chart@he Tribe must then ratify the charter to
become effective. Once issued, a Section 17 carpaharter cannot be revoked or surrendered
except through an act of Congress. It is thistlepgrocess and rigid rules related to revocation
that some Tribes view as a disadvantage to thistsire.

Section 17 corporations are usually managed byaadBaof Directors that is appointed by
the tribal government. The Directors may appoificers to run the daily business operations,
so long as such action is in accordance with tlii@e™ corporate charter.

Because Section 17 corporations must be wholly ovinyethe Tribe, they share the same
privileges and immunities as the tribal governmaithough the corporation’s powers may be
additionally prescribed by the corporate chart@here has been some debate as to whether
Section 17 corporations that have a “sue or be”stladse, which allows the corporation to be
sued in its corporate name, waive the Tribe’'s sgigerimmunity** Courts will engage in a

11 See25 C.F.R. Part 82.

2 The IRA also provides that a Tribe may organizBeation 16 governing body that
exercises powers of self-government. Although dsimitially had to first organize a Section 16
governing body before they could organize a Sectibreorporation, this is no longer the rule.
Tribes can organize a Section 17 corporation régsscdf whether it has organized a Section 16
governing body. 25 U.S.C. § 477. These rules tedoverlap between some Tribes’ two
entities have created some confusion in the casemaSection 17 corporations.

135ee25 C.F.R. § 83.2.

14 SeeMaryland Cas. Co. v. Citizens National Ba®61 F.2d 517 (5th Cir. 1966), cert.
denied, 385 U.S. 918 (1966) (holding that the Tm@s immune from liability despite the “sue
and be sued” clauselNamekagon Development Co., Inc. v. Bois Forte Raten Housing
Authority, 395 F. Supp. 23 (D. Minn. 1996) (holding that thee and be sued” clause acted as a
waiver).



multi-factor analysis to determine whether suclaase waives immunity, similar to the analysis
used to determine whether the entity is actingraaem of the Tribe.*®> The outcome of these
debates is obviously vital to Tribes. A waiver swvereign immunity exposes the Tribe to
liability. The IRA does, however, protect a trilgalvernment’s assets from money judgmeéhits.
Tribal assets remain within the control of the dfilgovernment unless the tribal government
specifically transfers the assets or property te Section 17 corporatidh. Section 17
corporations also have the authority to conveyeasé tribal lands that are assigned to the
corporation for a period of 25 years without obitagnapproval from the Secretary under Section
81, which allows the tribal government to pledgassign a security interest in corporate assets.

Section 17 corporations also receive the sameré&atnent as the Tribe—a Section 17
corporation is not subject to federal income faxThese are surely advantages to this type of
structure. Section 17 also provides for a separabetween the business and the tribal
government. Section 17 corporations may hold assetproperty separately from the tribal
government, and the tribal council generally is molved in the day-to-day business of the
corporation. Moreover, Section 17 corporations @aoé required to obtain approval of the
Secretary of Interior to enter into leases or agesds for a term of 25 yearsSee25 U.S.C.
8477; 25 CFR 84.004(b).

A major advantage to a Section 17 corporation & thmay obtain financing without
exposing the tribal government’s assets to thesrsid liability of borrowing money. Moreover,
a Section 17 corporation can act as both the barawd the issuer in a tax-exempt financing, if
all requirements are met. Other than for tax-exefimancing, a Section 17 corporation may
avoid invasive financial disclosures of record$ht® corporation and not the Tribe.

4, State Law Corporations and Limited Liability Compsmn

A Tribe could also opt to form a corporation und@sisting state law. The obvious
advantage of forming a corporation under a statparation code or limited liability code is the
ease of formation given that states already haveildeé codes and processes to form such
organizations. The tribally owned corporation wbuimply need to follow the formation
procedures set forth by the state in which theyrporate. For example, in Michigan, the
corporation would need to file Articles of Incorption for corporations or Articles of
Organization for limited liability compani€s. Lenders and potential partners are also familiar
with the state laws and state corporations, whi@y mcrease their willingness to lend to, or
partner with, the Tribe.

15 SeeBreakthrough Management Group, Inc. v. ChukchamsidG@asino and Resqrt
629 F.3d 1173 (10th Cir. 2010).

1825 U.S.C. § 476.

7.

18 SeeRevenue Ruling 81-295; Revenue Ruling 94-16.
19SeeMCL 450.110%et seq; MCL 450.410%et seq
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Incorporating under state law does not automaticsiibject the corporation to state
regulation for all purposes; this is especiallyetfor on-reservation operations. The Tribe will
want to evaluate the specific uses and goals diussness to understand if the Tribe can enjoy
some decreased regulations, including land uselaggus. Once a tribal corporation goes
beyond the Tribe’s reservation boundaries, howeter,more likely the Tribe will find itself
subjected to state regulation. A tribal busines®iporated under state law must also be aware
of state tax issues. In 1997, for example, the té&/esDistrict of Michigan held that a
corporation incorporated under Michigan law and séhsole shareholder was a member of a
Tribe was not exempt from the state business texthat case, the Court noted that: “It is
possible that a corporation owned by Indian shddehe might be immune from state taxation if
it is acting as an equivalent to the Indian trifself. For example, a corporation has been held to
be entitled to the same sovereign immunity as midéah Tribe when it is organized under tribal
laws; it is controlled by the Tribe; and it is optd for government purposed.”Because the
Court in this case did not find the corporatiorbacting as the Tribe’s agent, the Court found
that the corporation was subject to the state lessitax’*

The disadvantages of these structures are (1)ithed torporation will be formed under
state law rather than tribal law, (2) the state tasporations are subject to federal income tax,
(3) a tribally owned corporation formed under state would not be able to partake in the same
financing opportunities as in the other forms, &hdthe Tribe’s sovereign immunity would be
unlikely to be extended to such entitfésThere may be some circumstances where a Tribe’s
sovereign immunity remains intact, particularly fmojects that exist solely on on-reservation
land. The Supreme Court of Colorado recently hie#t it would conduct a three-part test to
determine whether a tribal business was an “arthefTribe” in evaluating the relationship
between the Tribe and the tribal entity to detegnifrsovereign immunity applied.

5. Tribally Charted Corporations

An increasingly popular business structure is thiteally chartered corporation. This
structure allows Tribes to regulate tribal businassler the Tribe’s own laws. And, unlike
unincorporated entities or political subdivisiomastribally chartered corporation separates the
assets and obligations of the corporation and #aswn-making authority from the tribal
government. Despite this separation, tribally tdrad corporations are still likely to be exempt

20 Baraga Products, Inc. v. Comm’r of Reven@@1 F. Supp. 294, 296 (W.D. Mich.,
1997).

211d. at 297-98.

22 SeeWright v. CTEG 159 Wash. 2d 108 (Wash. 2006) (noting that “&&rnay waive
the immunity of a tribal enterprise by incorporatithe enterprise under state law, rather than
tribal law.”).

23 Cash Advance and Preferred Cash Loans v. Stateolufr&lo, 242 P.3d 1099 (Colo.
2010) (stating the following three factors: “(1) ether the Tribes created the entities pursuant to
tribal law; (2) whether the Tribes own and opertite entities; and (3) whether the entities’
immunity protects the Tribes’ sovereignty”). Tliscision has been highly criticized, but it does
illustrate the risks involved.
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from state regulation and may still be immune frtaration. There is some ambiguity as to
whether a Tribe’s sovereign immunity extends tailbatly owned corporation. To properly
structure a tribally chartered corporation, a Trbk want to adopt a Business Corporation Code
that sets forth the requirements of formation agllation of such entities. A Model Code has
been included in this Guidebook in Section Ill.Based on the Tribe’s Code, which must be in
accordance with the Tribe’s constitution and otlagrs, a corporation may be formed by filing
Articles of Incorporation (see Model Articles atcBen I11I.B.). The Model Code and Model
Articles are just that—models. Each Tribe will bato evaluate its needs within the Tribe’s
existing legal framework to determine what will \kdrest for its members.

There are numerous examples of tribally charteregarations in existence today,
including a tribally chartered college, a nonprabiporation chartered by a Tribe for health and
educational services, and a tribally chartered @@fon that serves as a holding company for
other economic entities. A successful examplénisftype of entity is Ho-Chunk, Inc., a tribally
charted corporation of the Winnebago Indian Natiddlichigan Tribes are also utilizing this
structure. For example, the Little Traverse BaydBaf Ottawa Indians has a tribally chartered
corporation named Waganakising Odawa Developmeat, |

To form this type of entity, a Tribe will want t@eform to any and all tribal codes and/or
laws. While a tribal Business Corporation Cod@as required, setting forth the requirements
and regulations for corporations under tribal laiv make forming tribally charted corporations,
as well as remaining in compliance, easier and muaeageable, not only for tribally owned
businesses but also for individually owned busiesesas well. Not all Tribes adopt detailed
codes, but such action is advisable. Once a numt# is in place, any new tribal corporation
may easily be formed by filing articles of incorpon with the designated tribal official or
entity. The articles should be formally approvettiie tribal legislative body if the corporation
is going to be owned wholly, or in part, by thebEi Once filed, the designated official or entity
should review the articles and issue a “certifia#tencorporation” to the incorporators.

The articles should clearly set forth the role lué @ribe in the corporation. Unlike the
unincorporated business or the political subdivisia tribally chartered corporation has a clear
separation between the Board of Directors andrthal tyovernment. In this type of corporation,
the Board of Directors, who are elected by the & (iix shareholders), manage the corporation’s
business affairs. Directors generally have théofahg duties and responsibilities: appoint
officers, oversee the activities of the corporatiamd set compensation for the officers. Officers

24 A tribally chartered corporation may be requirettler state law to register, or take
other regulatory steps, with the state as a foregmporation. In Michigan, for instance, a
business formed under laws other than under theofaMichigan must obtain a certificate of
authority to transact business in Michiga®eeMCL 450.2002 (foreign corporations); MCL
450.5002 (foreign LLCs). For businesses operatimder tribal law on tribal lands, whether the
state has any authority to mandate registratiaquestionable, but for a business that conducts
business outside of tribal lands in Michigan, regison requirements would likely applySee
Mescalero Apache Tribe v. Jone$ll U.S. 145, 148 (1973) (“[A]bsent federal laav the
contrary, Indians going beyond reservation bouredaniave generally been held subject to non-
discriminatory state law otherwise applicable iacaizens of the state.”).
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run the day-to-day affairs of the corporation. Thest important relationship in this model,
however, is that between the Board and the tribaeghment.

There are certain circumstances under which tgldibrtered corporations may share in
a Tribe’s sovereign immunity from suit. Courts ugery fact-specific analyses of such
corporations to determine whether a particularatridorporation is immune. No one list can
comprehensively describe the test used to makeldtesmination, but some examples illustrate
courts’ approaches: whether the tribal corporahas the power to bind the Tribe’'s assets or
obligate tribal funds, whether the Tribe and thalr corporation are intertwined in governing
structure, whether the corporation is organizedyfmrernmental purposes, or whether the entity
is legally separate and distinct from the Tribe.s mentioned above, the closer and more
intertwined the corporation is to the Tribe, therenbkely a court will find that the corporation
shares in the Tribe’s sovereign immunity from suithe more separate the corporation is,
however, the more likely that it will not be foutalbe immune.

The interconnectedness of the tribal corporatiah the tribal government will also have
an impact on the corporation’s tax treatment. kénthe tax treatment for unincorporated tribal
businesses, the IRS has not set clear guidancewrbusinesses incorporated under tribal law
will be treated. The IRS has listed defining the treatment of these corporations as a priority
for several years, but no guidance has been relems®f the date of this Guidebook. Under
existing revenue rulings and IRS guidance, thera dgiestion as to how these entities will be
treated. There are three options: (1) apply aspezxemption from federal income taxes, like a
Section 17 Corporation, (2) apply a per se non-gatiem from federal income taxes, like a state-
chartered corporation, or (3) apply the IRS’s “grd part” test, which exempts from federal
income taxes business entities that function aSréegral part” of a Tribe. The “integral part”
test does not have any bright-line criteria thatrdoe could follow to create a tax-exempt
corporation. The IRS has cited numerous factonelgvant to such a determination, including
the level of control that the Tribe has as wellilzs financial commitment of the Tribe to the
entity?”® The IRS will look at the totality of the circurasices under this test to determine
whether or not the entity is an integral part of ffribe. Because there has been no definitive
guidance on this point, there is a risk that aathjpchartered corporation will not receive an
exemption from federal income tax@s.

The status of tribally chartered corporations urslate tax laws may also vary from state
to state, with the applicability of state taxesel®gent on an analysis under federal case law that
can vary greatly depending on the nature of the ttax tribal corporation, and the locus of the
business. In Michigan, for example, nine Tribegenaegotiated tax agreements with the state
on when state taxes will be paid or will not bedpander certain circumstances, including the
payment of income and business taxes. Those Tiilzdhave not entered into tax agreements

> SeePLR 200148020 (Aug 22, 2001) (ruling that a tripa@hartered non-profit college
was an integral part of the Tribe and thereforemgtg PLR 200031045 (ruling that a tribally
chartered gaming authority was an integral pathefTribe and therefore exempt).

26 SeelTG FAQ #2,available at
http://www.irs.gov/govt/Tribes/article/0,,id=1797.0P.html
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have had difficulties determining when, or whethstate taxes appfy. A Tribe will want to
ensure that its tribal business structure is thetradvantageous structure it can have under state
law as well as under federal law.

Given the uncertainty surrounding this type of @idifederal income status, it is also
unclear whether these entities may issue tax-exdyoptls. Tribal governments and their
political subdivisions are clearly able to issuelsibonds. The IRS has even implied that
corporations that are integral to the Tribe mayabke to issue tax-exempt borfdsEven if the
corporation is an integral part of the Tribe, hoesm\he corporation could not use such bonds to
fund facilities or other activities that do not weressential governmental functions. The
uncertain nature of these entities may also conpetantial investors who are unfamiliar with
the Tribe’s rules and regulations and immuniti€ther financing opportunities exist, however,
for such corporations.

Under the Small Business Act of 1958 (“SBA”), foraenple, tribal corporations certified
under Section 8(a) of the SBA may contract with fisderal governmenwithout a capon the
amount of a sole-source contract. Section 8(a)ires, however, that tribal corporate applicants
(i.e., the Tribe must own at least 51% of the wpstock and 51% of the aggregate of all classes
of stock) be separate and distinct business entitiemed under tribal law or state law. The
contracting preferences under Section 8(a) arervedefor Tribes that form a separate legal
entity that is “for profit” and is susceptible teihg sued® Other financing opportunities exist
for tribally owned corporations as well, includitige Department of Interior's Loan Guaranty,
Insurance, and Interest Subsidy Program, the Inidieentive Program, the Buy Indian Act, and
more.

In sum, a tribally chartered corporation is advgatais for several reasons. First, once
the framework is in place, a tribal corporation nisey easily formed and regulated under the
Tribe’s own rules and regulations. Second, there is tiexability to tailor the governance
structure to accomplish the Tribe’s specific busghand cultural objectives. Third, there may be
possible extensions of the Tribe’s tax and sovereigmunity. And, finally, forming a separate
legal entity from the Tribe isolates the corpomatiwom the political process and makes it
eligible for federal funding opportunities. On tbéher hand, there is still some uncertainty
surrounding this type of entity with regard to ta& immunity and sovereign immunity of these
corporations which may give investors concern.

6. Tribally Chartered Limited Liability Corporations

A tribally chartered limited liability company (“LL”) offers Tribes another potential
structure to utilize. The advantages and disadgs of this type of structure are similar to
those of the tribally chartered corporation. Omc@&ribal LLC Code is in place, the ease of

%" See, e.gKeweenaw Bay Indian Community v Risif§9 F.3d 589 (CA 6, 2009).

%8 See PLR 9826005 (June 26, 1998) (ruling that a tripathartered non-profit
corporation was not an integral part of the Tribd therefore could not issue tax-exempt bonds).

2% Seel13 C.F.R. § 124.109.
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formation and regulation of any LLC will be attriet for tribal businesses and individually
owned businesses alike. This option also allowmpamies increased flexibility in the
management of the business, as explained belowwithsthe tribally chartered corporations,
there is ambiguity in the tax and immunity treattnefna tribally chartered LLC.

A limited liability company must be formed in acdance with the Tribe’s LLC Code,
generally through a formal filing of articles ofganization. Most articles of organization
contain limited information. Agreements among tmembers of the LLC are generally
contained in an operating agreement. A tribal ldade will typically provide that an LLC may
be managed in one of two ways: member-managed vagea-managed. In a member-managed
LLC, members have equal management rights and eledldordinary business matters by a
majority vote of the members. Each member in tmsdel has all of the duties and
responsibilities of a manager as well as all of ltakilities (and limitations on liability) unless
the articles of organization state otherwise. Theans that each member has the ability to bind
the LLC. Of course, the Tribe may decide that Thibe itself will be the sole member of the
LLC. This decision is a business decision that trhes made by the Tribe based on the
business’s needs and objectives. Members in a geamaanaged LLC have limited powers
while the managers have exclusive management ragfttslecide all ordinary business decisions
by a majority of the managers. It is wise for ffrédbe’s LLC Code to allow for both options to
meet the needs of any new LLC formed under trilda¥, lespecially for joint ventures or
individually owned businesses. In a manager-mahag€, members will still have some role
in decisions involving extraordinary decision megte

The members of an LLC are not personally liabledoy obligation of the LLC simply
by virtue of being members or even managers. Hneyesponsible, however, for their own acts
or omissions or for failure to satisfy their obliges under the operating agreement. Members
and managers are also not responsible for theoacsnissions of other members or managers—
only their own acts or omissions. This fact mattes structure particularly attractive for some
businesses.

Considerations on Selection

Of course, which structure a Tribe selects, is lyiglependent on (1) the Tribe’s existing
laws and (2) the Tribe’'s goals for its businessergmise. Tribes will want to evaluate the
importance of several factors as it goes forwarth vatructuring its business entities: (1)
sovereign immunity, (2) tax treatment, (3) finah@aportunities, and (4) timing and ease of
formation.
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Sovereign Immunity

Typeof Structure

Sovereign Immunity

Unincorporated Business

Shares in same sovereignuimty as tribal governmen
waiver must be accomplished under tribal law.

Political Subdivision

Shares in same sovereign imityuas tribal government;

waiver must be accomplished under tribal law.

Section 17 Corporation

May share in the Tribe's eseign immunity under th
corporate charter; beware of “sue and be sU
clauses/waivers of sovereign immunity.

State Law Corporations

State law will provide whegtbr not the entity may sue a
be sued; courts may find immunity preserved in aef
circumstances.

Tribally Chartered
Corporations

Uncertain treatment; the more separate and distiecentity
from the Tribe, the less likely to share in theb&s immunity
from suit.

Tribal LLC

Uncertain treatment; the more separaté distinct the entity
from the Tribe, the less likely to share in theb&s immunity
from sulit.

Federal Tax Treatment

(state tax treatment wily Ve state)

Type of Structure

Federal Tax Treatment

Unincorporated Business

Exempt from federal incteme

Political Subdivision

The IRS’s practice is to exsnpolitical subdivisions fron
federal income tax. Must qualify as a “politig
subdivision"—delegated substantial governmental grsw

led”

—

I
al

Section 17 Corporation

Exempt from federal income t

State Law Corporations

Not exempt from federal medax.

Tribally Chartered
Corporations

Tax treatment is uncertain. No IRS Guidance os idsue.

Tribal LLC

Tax treatment is uncertain. No IRS Gande on this issue.

Financial Opportunities

Typeof Structure

Financial Opportunities

Unincorporated Business

May issue tax-exempt bonds.

Political Subdivision

May issue tax-exempt bonds.

Section 17 Corporation

May issue tax-exempt bonds.

State Law Corporations

Unable to issue tax-exeraptlb.

Tribally Chartered
Corporations

Uncertain as to whether or not may issue tax-exdraptls.

Tribal LLC

Uncertain as to whether or not may issaeexempt bonds.
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Ease of Formation:

Typeof Structure Ease of Formation
Unincorporated Business No formation of separate entity required.
Political Subdivision Fairly easy to form, but requires federal approval to|reap

benefits under federal law. Must qualify as a “political
subdivision"—delegated substantial governmental powers

Section 17 Corporation Federal approvals increase the time required for formation;
several layers of approval necessary.

State Law Corporations Easy to form, but under state law.

Tribally Chartered Must be formed under tribal law; ease depends on existing

Corporations legal structures. Once Business Corporation Code is
established, formation will be quicker and easier.

Tribal LLC Must be formed under tribal law; ease depends on existing

legal structures. Once Limited Liability Company Code is
established, formation will be quicker and easier.

Each Tribe must put great thought into what structures will best suit the needs and
objectives of the Tribe, as well as those of the potential businesses. Any decisions must be made
in accordance with the existing law of the Tribe, including the Tribe’s Constitution. The
following sections in this Guidebook provide examples of a Business Corporation Code and a
Limited Liability Code, as well as example Articles of Incorporation and Articles of
Organization. These documents are meant to act as examples of types of documents needed to
create the structures discussed above. Any Tribe interested in adopting a Business Corporation
Code and/or a Limited Liability Code should consult the Tribe's legal counsel to ensure
compliance with existing law.

This Guide was prepared by R. Lance Boldrey and Courtney F. Kissel of Dykema Gossett PLLC
in coordination with the Michigan Economic Development Corporation and is current as of
September 14, 2011. This Guide is intended for informational purposes and should not be
construed as legal advice. Readers should seek specific legal advice before acting with regard
to the subjects mentioned here. Rules of certain state supreme courts may consider this
advertising and require us to advise you of such designation.
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MODEL TRIBAL BUSINESSCORPORATIONCODE

A CODE to provide for the creation, organizationdaegulation of tribally chartered
corporations; to prescribe their duties, rightsyers, immunities and liabilities; and to prescribe
penalties for violations of this CodgNOTE: THIS CODE SERVES AS AN EXAMPLE
CORPORATION CODE. IT IS NOT COMPREHENSIVE AND WILL NOT COMPLY
WITH EACH TRIBE'S EXISTING LAWS AND CONSTITUTION. THE TRIBE’S
LEGAL COUNSEL SHOULD REVIEW ANY PROPOSED BUSINESS CORPORATION
CODE PRIOR TO ITS ADOPTION.]

CHAPTER 1
GENERAL PROVISIONS

1.1 Short Title.
This Code shall be known and cited to as “[TRIBBasiness Corporation Code.”
1.2 Purpose.

This Code is enacted to provide for the creatiorganization, and regulation of
corporations under the law of the [TRIBE].

1.3 Definitions.

(1) “Administrator” means the [TRIBAL SECRETARY/OTHR PERSON/ENTITY]
authorized by law to administer this Code, or iser designated representative.

(2) “Articles of incorporation” includes any of ttiellowing:

(a) The original articles of incorporation or anyer instrument filed or issued
under any statute to organize a domestic or foreguporation, as amended,
supplemented, or restated by certificates of amemiinmerger, or consolidation
or other certificates or instruments filed or isSueder any statute.

(b) A special act or charter creating a domesticfaeign corporation, as
amended, supplemented, or restated.

(3) “Authorized shares” means shares of all classas a corporation is authorized to
issue.

(4) “Board” means board of directors or other govey board of a corporation.

(5) “Class,” when used with reference to sharesamee category of shares that differs
in designation or one or more rights or preferenitesn another category of shares of the
corporation

(6) “Corporation” means a corporation formed unttes Code and formed under any
other statute of this state for a purpose for wihaicworporation may be formed under this Code.
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(7) “Director” means a member of the board of gooation.

(8) “Distribution” means a direct or indirect trdasof money or other property, except
the corporation's shares, or the incurrence ofttetiess by the corporation to or for the benefit
of its shareholders in respect to the corporatishares. A distribution may be in the form of a
dividend, a purchase, redemption or other acqaisitif shares, an issuance of indebtedness, or
any other declaration or payment to or for the fienéthe shareholders.

(9) “Electronic transmission” or “electronically ammsmitted” means any form of
communication that meets all of the following:

(a) It does not directly involve the physical tramission of paper.
(b) It creates a record that may be retained ammigved by the recipient.

(c) It may be directly reproduced in paper form thg recipient through an
automated process.

(10) “Person” means an individual, a partnershipoeestic or foreign corporation, or
any other association, corporation, trust, or |egmity.

(11) “Reservation” means the reservation of thébd@ras is now or hereafter may be
recognized by the Secretary of the Interior ofltimited States of America.

(12) “Shareholder” means a person holding unitproprietary interest in a corporation
and is considered to be synonymous with “membed#d monstock corporation.

(13) “Shares” means the units into which proprigtarterests in a corporation are
divided and is considered to be synonymous withriimership” in a nonstock corporation.

(14) “Tribe” means the [TRIBE].
(15) “Tribal corporation” means a corporation inporated under this Code.
(16) “Tribal Council” means the Tribal Council dfe [TRIBE].
(17) “Tribal Court” means the Tribal Court of thERIBE].
1.4  Applicability of act generally.

The provisions of this Ordinance shall apply tbcalrporations organized hereunder or
which elect to accept the provisions of this Code.

1.5 Applicability to existing tribal corporations.

Any tribal corporation that legally existed befdhe effective date of this Code shall be
deemed to be in valid existence and allowed a yi(#) day grace period from the effective
date of this Code to amend or to conform theirchasi of incorporation in order to comply with
the provisions herein.
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1.6 Applicable law.

The companies organized and created under this Slmlebe subject to this Code, and
all other laws of the Tribe. By organizing and atheg a corporation under this Code, the
corporation and its owners shall be consideredateehentered into a consensual relationship
with the Tribe and agree to be subject to thedutent of the Tribe’s legislative, regulatory and
adjudicatory jurisdiction. Unless displaced bytaitar provisions of this Code or other Tribal
law, the principles of law and equity supplemeis Bode.

1.7  Amendment or repeal of Act.

This Code may be supplemented, altered, amendeepealed in accordance with the
Tribal Constitution and every corporation to whtbis Code applies is bound thereby.

1.8 Submission of documents required under the Actffective date.

The articles of incorporation shall be delivered [PERSON/ENTITY]. The
[PERSON/ENTITY] shall stamp the articles filed, mdpwith the date, and issue the corporation
a Certificate of Incorporation. A document filedder this section is effective at the time it is
endorsed unless a subsequent effective time, tettlaan 90 days after the date of delivery, is
set forth in the document. The Certificate of Ipmration shall be conclusive evidence that the
corporation has been incorporated under this Code.

CHAPTER 2
FORMATION, POWER, DUTIES

2.1 Incorporators.

One or more [TRIBAL MEMBER/ENROLLED TRIBAL MEMBER]who has attained
at least 18 years of age, may be the incorporatoascorporation by signing and filing articles
of incorporation for the corporation.

2.2 Atrticles of incorporation; contents.
The articles of incorporation shall set forth tkkowing information:
(a) The name of the corporation.

(b) The purposes for which the corporation is faldmdt is a sufficient

compliance with this subsection to state that hparation may engage
in any activity within the purposes for which corattons may be formed
under the Business Corporation Code, and all @etsvishall by the

statement be considered within the purposes ofdhgoration, subject to
expressed limitations.

(c) The aggregate number of shares which the catipor has authority
to issue.
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(d) If a corporation is authorized pursuant toaitscles of incorporation
to create and issue shares of stock, the arti¢lescorporation shall also
set forth the following:

(1) If the shares are, or are to be, divided inasses, or into
classes and series, the designation of each claksexies, the
number of shares in each class and series, arateangnt of the
relative rights, preferences and limitations of #iares of each
class and series, to the extent that the desigrgtioumbers,
relative rights, preferences, and limitations hiagen determined.

(2) If any class of shares is to be divided intdes a statement
of any authority vested in the board to divide thess of shares
into series, and to determine or change for anyeseits
designation, number of shares, relative rightsfepemces and
limitations.

(e) The street address, and the mailing addresifefent from the street
address, of the corporation’s initial registereticefand the name of the
corporation’s initial resident agent at that addres

() The names and addresses of each incorporator.
(g) The duration of the corporation, which may leepgetual.
2.3 Atrticles of incorporation; permissible provisims.

The articles of incorporation may contain any [smn not inconsistent with this Code
or another statute or ordinance of the Tribe, iditig any of the following:

(a) A provision for management of the businessa@mtiuct of the affairs
of the corporation, or creating, defining, limitingr regulating the
powers of the corporation, its directors and shaldghs, or a class of
shareholders.

(b) A provision that under this Code is requiredpermitted to be set
forth in the bylaws.

24 Articles of incorporation; tribal council approval.

(1) Whenever a provision of the articles of inmation is inconsistent with the
corporate bylaws, the articles shall be controlling

(2) If a corporation is to be owned and operate@hole or in part by the [TRIBE], the

[TRIBAL COUNCIL/LEGISLATURE] must approve the artees of incorporation by a two-
thirds vote.
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2.5 Corporate name; required words and abbreviatios.

The corporate name of a domestic corporation stwitain the word “corporation,”
“‘company,” “incorporated,” or “limited” or shall etain 1 of the following abbreviations: corp.,
co., inc., or Itd., with or without periods. Therporate name may be in English or [TRIBE’'S
LANGUAGE].

2.6 Beginning of corporate existence; filing of artles as evidence.

The corporate existence shall begin on the effediate of the articles of incorporation
as provided in section 1.7. Filing is conclusiv@ence that all conditions precedent required to
be performed under this Code have been fulfilled thiat the corporation has been formed under
this Code.

2.7 Selection of board; adoption of bylaws; first meting; quorum; election of officers;
transaction of business.

Before or after filing of the articles of incor@ion, a majority of the incorporators, at a
meeting or by written instrument, shall select ardoand may adopt bylaws. On or after the
filing date of the articles any member of the boaraly call the first meeting of the board upon
not less than 3 days notice by mail to each direct® majority of the directors constitutes a
quorum for the first meeting of the board. At first meeting, the board may adopt bylaws,
elect officers and transact such other businessagscome before the meeting.

2.8  Adoption, amendment, or repeal of bylaws; contés of bylaws.

The initial bylaws of a corporation shall be admpby its incorporators, its shareholders,
or its board. The shareholders or the board magndnor repeal the bylaws or adopt new
bylaws unless the articles of incorporation or garovide that the power to adopt new bylaws
is reserved exclusively to the shareholders ortti@bylaws or any particular bylaw shall not be
altered or repealed by the board. The bylaws naaain any provision for the regulation and
management of the affairs of the corporation naomsistent with law or the articles of
incorporation.

2.9 Registered office and resident agent.

Each corporation authorized to transact businesderuthis Code shall have and
continuously maintain both of the following:

(a) A registered office which may be the samespldce of business.

(b) A corporation [MAY/SHALL] designate in its actes a registered
agent. The registered agent may be a natural peesiding on the
[TRIBAL LAND/RESERVATION], or a tribal corporation. The

registered agent must maintain an office that ieniidal with the
registered office.
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2.10 Changing registered office or resident agenstatement; changing address of
registered office.

(1) A corporation authorized to transact businassler this Code may change its
registered office or change its resident agenbodin, upon filing a statement with the [TRIBAL
SECRETARY/ENTITY]. The statement shall provide @flthe following information:

(a) The corporate name.

(b) The street address of the corporation’s thgmstered office, and its
mailing address if different from its street addres

(c) If the address of the corporation’s registeodiice is changed, the
street address and the mailing address, if diffdrem the street address,
to which the registered office is to be changed.

(d) The name of the corporation’s then residenhaige

(e) If the corporation’s resident agent is changdek name of its
successor resident agent.

() That the address of the corporation’s registedffice and the address
of its resident agent, as changed, will be idehtica

(g) That the change was authorized by resolutioly ddopted by the
corporation’s board.

(2) If a resident agent changes its business sideace address to another place, the
resident agent may change the address of the eegfisoffice of any corporation of which the
person is a resident agent by filing a statementegsiired in subsection (1), except, the
statement need only be signed by the resident ageetl not be responsive to subsection (1)(e)
or (g), and shall recite that a copy of the staterhas been mailed to the corporation.

2.11 Resignation of resident agent.

A resident agent of a corporation may resign ligdia written notice of resignation with
the [TRIBAL SECRETARY/CORPORATION PRESIDENT/TRIBALENTITY]. The
corporation shall promptly appoint a successodesgi agent. The appointment of the resigning
agent terminates upon appointment of a successapan expiration of 30 days after receipt of
the notice by the administrator, whichever firsturs. Upon the resignation becoming effective,
the business or residence address of the resigyeed shall no longer be the registered office of
the corporation.

2.12 Service of process.

(1) A process, notice, or demand required or pechiby law to be served upon a
corporation may be served either upon (1) the tegid agent, if one has been identified, of the
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corporation named in the articles, or (2) an offioé the corporation, or (3) the [TRIBAL
SECRETARY/ENTITY] as provided herein.

[(2) If a corporation has appointed and maintaiaeckgistered agent on the [TRIBAL
LAND/RESERVATION] but neither its registered agewtr an officer of the corporation can be
found at the registered office, or if a corporatfails to appoint or maintain a registered agent
and an officer of the corporation cannot be fouhdha registered office, then the [TRIBAL
SECRETARY/ENTITY] shall be the agent of the corgma upon whom the process, notice, or
demand may be served. The [TRIBAL SECRETARY/ENT]®Yall immediately forward, by
certified mail addressed to the corporation atetsstered office, a copy of the process, notice,
or demand. Service on the [TRIBAL SECRETARY/ENTITi¥ returnable in not less than 30
days notwithstanding a shorter period specifietheprocess, notice, or demand.]

2.13 Formation of corporation for lawful purpose.

A corporation may be formed under this Code foy Ewful purpose, except to engage
in a business for which a corporation may be formeder any other tribal law unless that law
permits formation under this Code or as prohibiteder the [TRIBAL CONSTITUTION].

2.14 Corporate powers.

A corporation, subject to any limitation providadthis Code, in any other law under
[TRIBAL LAW], or in its articles of incorporationshall have power in furtherance of its
corporate purposes to do all of the following:

(a) Have perpetual duration.

(b) Have a corporate seal, and alter the sealuaadt by causing it or a
facsimile to be affixed, impressed, or reproducedriy other manner.

(c) Adopt, amend, or repeal bylaws, including ermesagy bylaws,
relating to the business of the corporation, thedcat of its affairs, its
rights and powers and the rights and powers ahseholders, directors,
or officers.

(d) Elect or appoint officers, employees, and otlagents of the
corporation, prescribe their duties, fix their canpation and the
compensation of directors, and indemnify corpomwitectors, officers,
employees, and agents.

(e) Purchase, receive, take by grant, gift, devisgjuest or otherwise,
lease, or otherwise acquire, own, hold, improveplesy use and
otherwise deal in and with, real or personal pryper an interest in real
or personal property, wherever situated.

(H Sell, convey, lease, exchange, transfer, oemtise dispose of, or
mortgage or pledge, or create a security intereany of its property or
an interest in its property, wherever situated.
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(g) Purchase, take, receive, subscribe for, orrafse acquire, own,
hold, vote, employ, sell, lend, lease, exchanganstfier or otherwise
dispose of, mortgage, pledge, use and otherwiskei@ad with, bonds
and other obligations, shares or other securitieghierests issued by
others, whether engaged in similar or differentitess, governmental, or
other activities, including banking corporationgrmst companies.

(h) Make contracts, give guarantees and incurliteds, borrow money

at rates of interest as the corporation may detemissue its notes,
bonds, and other obligations, and secure any ofolikgations by

mortgage or pledge of any of its property or amrnes$t in its property,
wherever situated. This power shall include thevgrato give guarantees
that are necessary or convenient to the conduatqtion, or attainment
of the business of any of the following corporasiprnvhether or not
subject to this Code, and domestic or foreign kahiliability companies,

and those guarantees shall be considered to berihefance of the
corporate purposes of the contracting corporation:

(i) All of the outstanding shares or interests of chhare
owned, directly or indirectly, by the contracting
corporation.

(ii) A corporation or limited liability company thatvos,
directly or indirectly, all of the outstanding skarof the
contracting corporation.

(iii) All of the outstanding shares or interests ofchhare
owned, directly or indirectly, by a corporation, ether or
not subject to this Code, or a limited liability mpany
that owns, directly or indirectly, all of the owsting
shares of the contracting corporation.

(i) Lend money, invest and reinvest its funds, tailege and hold real and
personal property as security for the payment ofdéuso loaned or
invested.

() Make donations for any of the following: The ke welfare;
community fund or hospital; or a charitable, edigl, scientific, civic,
or similar purpose. A corporation also has the poteeprovide aid in
time of war or other national emergency.

(k) Pay pensions, establish and carry out pengaoufjt sharing, share
bonus, share purchase, share option, savings, amdf other retirement,
incentive and benefit plans, trusts, and provisionsany of its directors,
officers, and employees.
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() Purchase, receive, take, otherwise acquire,,olold, sell, lend,
exchange, transfer, otherwise dispose of, pledge,amd otherwise deal
in and with its own shares, bonds, and other seesiri

(m) Participate with others in any corporation, tparship, limited
partnership, joint venture, or other associationan§ kind, or in any
transaction, undertaking, or agreement which thertiggaating

corporation would have power to conduct by itselhether or not the
participation involves sharing or delegation of tohwith or to others.

(n) Cease its corporate activities and dissolve.

(o) Transact business, carry on its operations, laamee offices and
exercise the powers granted by this Code in angdiation in or outside
the United States.

(p) Sue and be sued, complain and defend its catpoame.

(q) Have and exercise all powers necessary or coeneto effect any
purpose for which the corporation is formed.

(r) Participate as a member of any mutual insuraccmpany for
purposes of insuring property or activities relatito nuclear facilities
owned, operated, constructed, or being construntetie corporation.

(s) Any corporation which holds an interest in tridand may not
encumber that interest without the prior approvahe Tribal Council.

(t) Consent to suit by a corporation shall in noyveatend to the Tribe,
nor shall a consent to suit by a corporation in amy be deemed a
waiver of any of the rights, privileges and immuestof the Tribe.

[CAN PLACE LIMITS ON ANY OF THESE ACTIVITIES TO
REQUIRE TRIBAL COUNCIL APPROVAL]

2.15 Jurisdiction; no waiver of sovereign immunity.

To the maximum extent consistent with the due mead law, all corporations formed
under this Code and all directors, officers, anarsholders of such corporations shall be subject
to the jurisdiction of the [TRIBAL COURT] in all &ons which arise out of the acts, omissions,
or participation of such persons in connection with affairs of such corporations; provided,
however that this section shall not apply to coations which are owned in whole or in part by
the [TRIBE] or which are controlled by the [TRIBACOUNCIL/LEGISLATURE], or to the
directors or officers of such corporations. Thestgon shall not be construed as a waiver of
sovereign immunity.
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CHAPTER 3
CAPITAL STRUCTURE AND CORPORATE FINANCE

3.1 Issuance and classes of shares; rights, prefeces, and limitations.

(1) A corporation may issue the number of sharathawized in its articles of
incorporation. The shares may be all of 1 clasmay be divided into 2 or more classes. Each
class shall consist of shares having the desigmatmd relative voting, distribution, dividend,
liquidation, and other rights, preferences, andtétions, consistent with this Code, as stated in
the articles of incorporation. The articles of iqmaration may deny, limit, or otherwise prescribe
the voting rights and may limit or otherwise praserthe distribution, dividend, or liquidation
rights of shares of any class.

(2) If the shares are divided into 2 or more &asshe shares of each class shall be
designated to distinguish them from the shareb@bther classes.

(3) Subject to the designations, relative rigptgferences, and limitations applicable to
separate series, each share shall be equal to eenyshare of the same class.

(4) Any of the voting, distribution, liquidationy other rights, preferences, or limitations
of a class or series may be made dependent upts daevents ascertainable outside of the
articles of incorporation or a resolution of thealdy if the manner in which the facts or events
operate on the rights, preferences, or limitatisnset forth in the articles of incorporation or
board resolution.

[THE TRIBE MAY CHOSE TO INCLUDE A PROVISION THAT EQUIRES THE
TRIBE TO BE THE SOLE SHAREHOLDER OF ANY CORPORATIORORMED UNDER
THE CODE.]

3.2 Class of shares; division and issuance in sesjeights and preferences; certificate;
amendment eliminating series of shares.

(1) If provided for in the articles of incorporaii, a class of shares may be divided into
and issued in series. The shares of each seridshshdesignated to distinguish them from the
shares of the other series and classes.

(2) Any series of any class and the variationtherelative rights and preferences among
different series may be prescribed by the artiofaacorporation.

(3) If the articles of incorporation authorize theard, to the extent that the articles of
incorporation have not established series and pbest variations in the relative rights and
preferences among series, the board may divideclasyg into series, and, within the limitations
set forth in the articles of incorporation, prekerthe relative rights and preferences of the share
of any series.

(4) A certificate containing the resolution of theard establishing and designating the
series and prescribing the relative rights andepesfces shall be filed, and when filed shall
constitute an amendment to the articles of incatban.
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(5) Unless otherwise provided in the articlesrafarporation, the board may adopt and
file an amendment of the articles of incorporateiminating a series of shares if there are no
outstanding shares of the series, no outstandiagesior bonds convertible into shares of the
series, or other rights, options, or warrants idsoge the corporation that could require issuing
shares of the series.

3.3 Issuance or transfer of shares without certifiates; statement.

(1) Unless the articles of incorporation or bylap®vide otherwise, the board may
authorize the issuance of some or all of the shafesy or all of its classes or series without
certificates. The authorization does not affeetreh already represented by certificates until the
certificates are surrendered to a corporation.

(2) Within a reasonable time after the issuancwamsfer of shares without certificates,
the corporation shall send the shareholder a wristatement of the information required on
certificates under this Code.

34 Share certificates.

Except as provided in section 1.25, the shares obrporation shall be represented by
certificates which shall be signed by the chairpersf the board, vice-chairperson of the board,
president or a vice-president and which also magidpeed by another officer of the corporation.
The certificate may be sealed with the seal ofdtporation or a facsimile of the seal. The
signatures of the officers may be facsimiles. nfadficer who has signed or whose facsimile
signature has been placed upon a certificate caasbs an officer before the certificate is
issued, it may be issued by the corporation withsame effect as if he or she were the officer at
the date of issue.

3.5  Liability.

The [TRIBE] shall be under no obligation to the pmmation or the creditors of any
corporation which the Tribe incorporates, ownspperates, in whole or in part, and the Tribe
shall not be deemed to have waived any of the Eipavileges or immunities if the Tribe
incorporates, owns, or operates a corporation, molev or in part. [MAY WISH TO BE
FLEXIBLE].

CHAPTER 4
SHAREHOLDERS

4.1 Meetings of shareholders; place.

Meetings of shareholders may be held at a pladkirwior without the [TRIBAL
LAND/RESERVATION] as provided in the bylaws. Inethabsence of such a provision,
meetings shall be held at the registered officeumh other place as may be determined by the
board.
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4.2  Annual meeting of shareholders.

An annual meeting of shareholders for electiodigdctors and for such other business as
may come before the meeting shall be held at a &aim@rovided in the bylaws, unless such
action is taken by written consent as providechaadrticles of incorporation. Failure to hold the
annual meeting at the designated time, or to @extfficient number of directors at the meeting
or any adjournment thereof, does not affect otheewalid corporate acts or work a forfeiture or
give cause for dissolution of the corporation. tHé annual meeting is not held on the date
designated therefor, the board shall cause theimgeetbe held as soon thereafter as convenient.
If the annual meeting is not held for 90 days affter date designated therefor, or if no date has
been designated for 15 months after organizatiothefcorporation or after its last annual
meeting, the [TRIBAL COURT/TRIBAL COUNCIL], upon gfication of a shareholder, may
summarily order the meeting or the election, ombad be held at such time and place, upon
such notice and for the transaction of such busiassmay be designated in the order. At any
such meeting ordered to be called by the [TRIBAL WRJ/TRIBAL COUNCIL], the
shareholders present in person or by proxy andngavoting powers constitute a quorum for
transaction of the business designated in the order

4.3  Special meeting of shareholders.

A special meeting of shareholders may be callethbyboard, or by officers, directors or
shareholders as provided in the bylaws. Notwitiditag any such provision, upon application
of the holders of not less than 10% of all the shamntitled to vote at a meeting, the [TRIBAL
COURT/TRIBAL COUNCIL], for good cause shown, mayder a special meeting of
shareholders to be called and held at such time @ace, upon such notice and for the
transaction of such business as may be designatibe iorder. At any such meeting ordered to
be called by the [TRIBAL COURT/TRIBAL COUNCIL], thehareholders present in person or
by proxy and having voting powers constitute a quorfor transaction of the business
designated in the order.

4.4  Meetings of shareholders; notice; adjournmentresult of shareholder’s attendance
at meeting.

(1) Except as otherwise provided in this Codettemi notice of the time, place if any,
and purposes of a meeting of shareholders shajiviea not less than 10 nor more than 60 days
before the date of the meeting to each sharehafieecord entitled to vote at the meeting.
Notice may be given personally, by mail, or by #&legic transmission. If a shareholder or
proxy holder may be present and vote at the medtyngemote communication, the means of
remote communication allowed shall be includechmotice.

(2) Unless the corporation has securities registamnder section 12 of title | of the
securities exchange act of 1934, chapter 404, 48 &2, 15 U.S.C. 78I, notice of the purposes
of a meeting shall include notice of shareholdeppsals that are proper subjects for shareholder
action and are intended to be presented by shalaisolvho have notified the corporation in
writing of their intention to present the proposatsthe meeting. The bylaws may establish
reasonable procedures for the submission of prégpdsathe corporation in advance of the
meeting.
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(3) If a meeting is adjourned to another time t&ce, it is not necessary, unless the
bylaws otherwise provide, to give notice of thecaliped meeting if the time, and place if any, to
which the meeting is adjourned are announced amnieting at which the adjournment is taken.
A shareholder or proxy holder may be present and abthe adjourned meeting by a means of
remote communication if he or she was permittellet@present and vote by that means of remote
communication in the original meeting notice. Aetadjourned meeting, only business that
might have been transacted at the original meatiag be transacted if a notice of the adjourned
meeting is not given. If after the adjournment theard fixes a new record date for the
adjourned meeting, a notice of the adjourned megetimall be given to each shareholder of
record on the new record date entitled to noticeussubsection (1).

(4) A shareholder’s attendance at a meeting edult in both of the following:

(&) Waiver of objection to lack of notice or defeet notice of the
meeting, unless the shareholder at the beginnitigeomeeting objects to
holding the meeting or transacting business atteeting.

(b) Waiver of objection to consideration of a pautar matter at the
meeting that is not within the purpose or purpodescribed in the
meeting notice, unless the shareholder objectomnsidering the matter
when it is presented.

4.5 Shareholder meeting; quorum.

(1) Unless a greater or lesser quorum is providethe articles of incorporation, in a
bylaw adopted by the shareholders or incorporatarsn this Code, shares entitled to cast a
majority of the votes at a meeting constitute arqooat the meeting. The shareholders present
in person or by proxy at the meeting may continoedb business until adjournment,
notwithstanding the withdrawal of enough sharehalde leave less than a quorum. Whether or
not a quorum is present, the meeting may be adgolioy a vote of the shares present.

(2) When the holders of a class or series of share entitled to vote separately on an
item of business, this section applies in detemgrthe presence of a quorum of the class or
series for transaction of the item of business.

4.6  Voting by shareholders.

(1) Each outstanding share is entitled to 1 voteach matter submitted to a vote of the
shareholders, unless otherwise provided in thelestiof incorporation. A vote may be cast
either orally or in writing, unless otherwise prded in the bylaws.

(2) Other than the election of directors, if arti@ct is to be taken by vote of the
shareholders, it shall be authorized by a majasitythe votes cast by the holders of shares
entitled to vote on the action, unless a greatée Wrequired in the articles of incorporation or
another section of this Code. Unless otherwisevigeal in the articles of incorporation,
abstaining from a vote or submitting a ballot markabstain” with respect to an action is not a
vote cast on that action. Unless otherwise praVvidehe articles, directors shall be elected by a
plurality of the votes cast at an election.
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4.7  Voting agreements between shareholders; votirigists; cumulative voting.

An agreement between 2 or more shareholders, writing and signed by the parties,
may provide that in exercising voting rights, tie®es held by them shall be voted as provided
in the agreement, or as they may agree, or asndiei in accordance with a procedure agreed
upon by them. A voting agreement under this sedlmll be specifically enforceable.

A shareholder may confer upon a trustee the rightote or otherwise represent his
shares for not to exceed 10 years, by enteringanimitten voting trust agreement setting forth
the terms and conditions of the voting trust, tindi an executed counterpart of the agreement at
the registered office of the corporation, and lansferring his shares to the trustee for purposes
of the agreement. After filing of the agreementtiieates for shares so transferred shall be
surrendered and canceled and new certificatesftliassued to the trustee stating that they are
issued under the agreement. In the entry of suatemship in the records of the corporation that
fact shall also be noted, and the trustee may th@dransferred shares during the term of the
agreement. The filed copy of the voting trust agreet is subject to inspection at any reasonable
time by a shareholder or a holder of a beneficitdrest in the voting trust, in person or by agent
or attorney. Voting trust certificates shall beuss to evidence beneficial interests in the voting
trust.

The articles of incorporation may provide thahareholder entitled to vote at an election
for directors may vote, in person or by proxy, thember of shares owned by him for as many
persons as there are directors to be elected andhose election he has a right to vote, or to
cumulate his votes by giving 1 candidate as manesv@as the number of such directors
multiplied by the number of his shares, or by distting his votes on the same principle among
any number of the candidates.

CHAPTER 5
DIRECTORS AND OFFICERS

5.1 Management of corporation; qualifications of diector.

The business and affairs of a corporation shatheaaged by or under the direction of its
board, except as otherwise provided in this Codm ats articles of incorporation. A director
need not be a shareholder of the corporation utikesarticles or bylaws so require. The articles
or bylaws may prescribe qualifications for direstor

5.2 Number, election, and term of directors; resigation; designation, and
compensation.

(1) The board shall consist of 1 or more membditse number of directors shall be fixed
by, or in the manner provided in, the bylaws, uslg® articles of incorporation fix the number.

(2) The first board of directors shall hold offieentil the first annual meeting of
shareholders. At the first annual meeting of dhaliders and at each annual meeting thereafter,
the shareholders shall elect directors to holcteftintil the succeeding annual meeting, except in
case of the classification of directors as permitig this Code. A director shall hold office for
the term for which he or she is elected and umgilan her successor is elected and qualified, or
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until his or her resignation or removal. A diractmay resign by written notice to the
corporation. The resignation is effective uporréseipt by the corporation or a later time as set
forth in the notice of resignation.

5.3 Director; duties and authority; reports to Tribal Council.

(1) All corporate powers shall be exercised by mder the authority of, and the business
and affairs of the corporation managed under thection of, its board of directors, subject to
any limitations set forth in the articles of incorption.

(2) [The corporation shall submit annual reportghe Tribal Council concerning the
corporation’s actions.]

5.4  Director or officer; manner of discharging duties; reliance on information, opinions,
reports, or statements; action against director oofficer; limitations.

(1) A director or officer shall discharge his @rtduties as a director or officer including
his or her duties as a member of a committee iridifi@ving manner:

(a) In good faith.

(b) With the care an ordinarily prudent person ihka position would
exercise under similar circumstances.

(c) In a manner he or she reasonably believes to thee best interests of
the corporation.

(2) In discharging his or her duties, a directoofficer is entitled to rely on information,
opinions, reports, or statements, including finahdgtatements and other financial data, if
prepared or presented by any of the following:

(a) One or more directors, officers, or employefethe corporation, or of
a business organization under joint control or cammontrol, whom the
director or officer reasonably believes to be t@kaand competent in the
matters presented.

(b) Legal counsel, public accountants, enginearstloer persons as to
matters the director or officer reasonably belieaeswithin the person's
professional or expert competence.

(c) A committee of the board of which he or she@as a member if the
director or officer reasonably believes the comeeittnerits confidence.

(3) A director or officer is not entitled to rebn the information set forth in subsection
(2) if he or she has knowledge concerning the maitguestion that makes reliance otherwise
permitted by subsection (2) unwarranted.
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(4) An action against a director or officer foildiae to perform the duties imposed by this
section shall be commenced within 3 years aftercingse of action has accrued, or within 2
years after the time when the cause of action ssadiered or should reasonably have been
discovered, by the complainant, whichever occuss. fi

55 Removal of directors.

(1) The shareholders may remove 1 or more direatoth or without cause unless the
articles of incorporation provide that directorsyni@e removed only for cause. The vote for
removal shall be by a majority of shares entitleddte at an election of directors except that the
articles may require a higher vote for removal withcause.

(2) In the case of a corporation having cumulatigéng, if less than the entire board is
to be removed, no 1 of the directors may be remaviek votes cast against his or her removal
would be sufficient to elect him or her if then auatively voted at an election of the entire
board of directors, or, if there are classes cdaors, at an election of the class of directors of
which he or she is a part.

(3) If holders of a class or series of stock obofds are entitled by the articles to elect 1
or more directors, this section applies, with respe removal of a director so elected, to the vote
of the holders of the outstanding shares of tha$sclr series of stock or the holders of those
bonds.

[(4) The [TRIBAL COUNCIL] may remove a director der the following
circumstances: upon the filing of a complaint by BOARD
MEMBERS/SHAREHOLDERS/TRIBAL MEMBERS] and a respondem the director
complained of, the [TRIBAL COUNCIL] shall conduct leearing to determine whether the
Director substantially failed in his or her perfante as Director and a majority of the [TRIBAL
COUNCIL] voted to remove the Director.

5.6 Filling vacancy in board.

(1) Unless otherwise limited by the articles ofdrporation, if a vacancy, including a
vacancy resulting from an increase in the numbedictors, occurs in a board, the vacancy
may be filled as follows:

(a) The shareholders may fill the vacancy.
(b) The board may fill the vacancy.

(c) If the directors remaining in office constitaver than a quorum of
the board, they may fill the vacancy by the affitive vote of a majority
of all the directors remaining in office.

(2) Unless otherwise provided in the articlesthié holders of any class or classes of
stock or series are entitled to elect 1 or moreatiars to the exclusion of other shareholders,
vacancies of that class or classes or series méldaeonly by 1 of the following:
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(a) By a majority of the directors elected by thaders of that class or
classes or series then in office, whether or neé¢hdirectors constitute a
quorum of the board.

(b) By the holders of shares of that class or elssd$ shares, or series.

(3) Unless otherwise limited by the articles otaws, in the case of a corporation the
directors of which are divided into classes, amgalor chosen to fill a vacancy shall hold office
until the next election of the class for which theector shall have been chosen, and until his or
her successor is elected and qualified.

(4) If because of death, resignation, or otherseawa corporation has no directors in
office, an officer, a shareholder, a personal regméative, administrator, trustee, or guardian of a
shareholder, or other fiduciary entrusted with lilesponsibility for the person or estate of a
shareholder, may call a special meeting of shadenslin accordance with the articles or the
bylaws.

(5) A vacancy that will occur at a specific daig,reason of a resignation effective at a
later date, may be filled before the vacancy octurtsthe newly elected or appointed director
may not take office until the vacancy occurs.

5.7 Regular or special meetings of board.

(1) Regular or special meetings of a board mayhélel either in or outside of the
[TRIBAL LAND/RESERVATION].

(2) A regular meeting may be held with or withowtice as prescribed in the bylaws. A
special meeting shall be held upon notice as plestin the bylaws. A director’s attendance at
or participation in a meeting waives any requiretiae to him or her of the meeting unless he or
she at the beginning of the meeting, or upon hiserarrival, objects to the meeting or the
transacting of business at the meeting and doesheotafter vote for or assent to any action
taken at the meeting. Unless required by the bylaeither the business to be transacted at, nor
the purpose of, a regular or special meeting neesplcified in the notice or waiver of notice of
the meeting.

(3) Unless otherwise restricted by the articlesnabrporation or bylaws, a member of
the board or of a committee designated by the bowy participate in a meeting by means of
conference telephone or other means of remote caomcation through which all persons
participating in the meeting can communicate witle bther participants. Participation in a
meeting pursuant to this subsection constitutesgmee in person at the meeting.

5.8  Quorum; majority vote as constituting action ofboard.

(1) A majority of the members of the board thenoifice, or of the members of a
committee of the board, constitutes a quorum fandaction of business, unless the articles of
incorporation or bylaws, or in the case of a cornesit the board resolution establishing the
committee, provide for a larger or smaller num@dre vote of the majority of members present
at a meeting at which a quorum is present conesttite action of the board or of the committee,
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unless the vote of a larger number is requiredhiy €ode, the articles, or the bylaws, or in the
case of a committee, the board resolution estabigshe committee.

(2) Amendment of the bylaws by the board requihesvote of not less than a majority of
the members of the board then in office.

5.9 Consent to action of board without meeting.

Unless prohibited by the articles of incorporatarbylaws, action required or permitted
to be taken under authorization voted at a meetirige board or a committee of the board, may
be taken without a meeting if, before or after életion, all members of the board then in office
or of the committee consent to the action in wgtor by electronic transmission. The written
consents shall be filed with the minutes of thecpealings of the board or committee. The
consent has the same effect as a vote of the lso@amnmittee for all purposes.

5.10 Committees; designation by board; membershimgbsence or disqualification of
member; terms.

(1) Unless otherwise provided in the articlesrafarporation or bylaws, the board may
designate 1 or more committees, each committeerisist of 1 or more of the directors of the
corporation. The board may designate 1 or morctrs as alternate members of a committee,
who may replace an absent or disqualified membarraketing of the committee. The bylaws
may provide that in the absence or disqualificabbra member of a committee, the members
thereof present at a meeting and not disqualifiechfvoting, whether or not they constitute a
guorum, may unanimously appoint another membeh@bbard to act at the meeting in place of
such an absent or disqualified member.

(2) A committee, and each member thereof, shalesat the pleasure of the board.
5.11 Committees; powers and authority; limitations;subcommittees.

(1) A committee designated pursuant to sectior8,1t¢ the extent provided in a
resolution of the board or in the bylaws, may eser@ll powers and authority of the board in
management of the business and affairs of the catipa. A committee does not have power or
authority to do any of the following:

(&) Amend the articles of incorporation, excepttthacommittee may
prescribe the relative rights and preferences ef shares of a series
pursuant to section 1.24.

(b) Adopt an agreement of merger or share exchange.

(c) Recommend to shareholders the sale, leasexabraege of all or
substantially all of the corporation's property asdets.

(d) Recommend to shareholders a dissolution ofcibiporation or a
revocation of a dissolution.
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(e) Amend the bylaws of the corporation.
(f) Fill vacancies in the board.

(2) Unless a resolution of the board, the articlescorporation, or the bylaws expressly
provide the power or authority, a committee doeshave the power or authority to declare a
distribution or dividend or to authorize the issceuwof shares.

(3) Unless otherwise provided in a resolutiontsd board, the articles of incorporation,
or the bylaws, a committee may create 1 or more@uimittees. Each subcommittee shall
consist of 1 or more members of the committee. ddramittee may delegate all or part of its
power or authority to a subcommittee.

5.12 Officers of corporation; election or appointmat; holding 2 or more offices;
authority and duties.

(1) The officers of a corporation shall consistaopresident, secretary, treasurer, and, if
desired, a chairman of the board, 1 or more viesigents, and such other officers as may be
prescribed by the bylaws or determined by the hodtdless otherwise provided in the articles
of incorporation or bylaws, the officers shall hected or appointed by the board.

(2) Two or more offices may be held by the sants@ebut an officer shall not execute,
acknowledge or verify an instrument in more thasafacity if the instrument is required by law
or the articles or bylaws to be executed, acknogdedr verified by 2 or more officers.

(3) An officer elected or appointed as herein pdes shall hold office for the term for
which he is elected or appointed and until his sasor is elected or appointed and qualified, or
until his resignation or removal.

(4) An officer, as between himself and other @fg and the corporation, has such
authority and shall perform such duties in the ngana@ent of the corporation as may be provided
in the bylaws, or as may be determined by resaiutib the board not inconsistent with the
bylaws.

5.13 Removal or resignation of officers; contractights.

(1) An officer elected or appointed by the boardynbe removed by the board with or
without cause. An officer elected by the sharehsldeay be removed, with or without cause,
only by vote of the shareholders, but his authaotyact as an officer may be suspended by the
board for cause.

(2) The removal of an officer shall be withoutjpdkce to his contract rights, if any. The
election or appointment of an officer does notieélif create contract rights.

(3) An officer may resign by written notice to tlwerporation. The resignation is
effective upon its receipt by the corporation ormatubsequent time specified in the notice of
resignation.
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5.14 Liability of directors for corporate actions; liability of shareholders accepting or
receiving share dividend or distribution.

(1) Directors who vote for, or concur in, any bétfollowing corporate actions are jointly
and severally liable to the corporation for thedférof its creditors or shareholders, to the ekten
of any legally recoverable injury suffered by iteditors or shareholders as a result of the action
but not to exceed the difference between the ampaitt or distributed and the amount that
lawfully could have been paid or distributed:

(@) Declaration of a share dividend or distributitm shareholders
contrary to this Code or contrary to any restrictio the articles of
incorporation.

(b) Distribution to shareholders during or aftersstilution of the
corporation without paying or providing for debtsbligations, and
liabilities of the corporation as required undes tGode.

(c) Making a loan to a director, officer, or empteyof the corporation or
of a subsidiary of the corporation contrary to Gide.

(2) A director is not liable under this sectiorméd or she has complied with section 1.38.

(3) A shareholder who accepts or receives a sldarelend or distribution with
knowledge of facts indicating it is contrary toghCode, or any restriction in the articles of
incorporation, is liable to the corporation for theount accepted or received in excess of the
shareholder’s share of the amount that lawfullylddave been distributed.

5.15 Interest of director or officer in transaction, compensation of directors.

(1) A transaction in which a director or officerdetermined to have an interest shall not,
because of the interest, be enjoined, set asidgjverrise to an award of damages or other
sanctions, in a proceeding by a shareholder orrby the right of the corporation, if the person
interested in the transaction establishes anyeofdlowing:

(a) The transaction was fair to the corporatiothattime entered into.

(b) The material facts of the transaction and tirectbr's or officer's
interest were disclosed or known to the board,rarcittee of the board,
or the independent director or directors, and tbardh, committee, or
independent director or directors authorized, aygulo or ratified the
transaction.

(c) The material facts of the transaction and threctbr's or officer's
interest were disclosed or known to the sharehsldatitled to vote and
they authorized, approved, or ratified the trarisact

(2) For purposes of subsection (1)(b), a transaas authorized, approved, or ratified if
it received the affirmative vote of the majority thfe directors on the board or the committee
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who had no interest in the transaction, though feas a quorum, or all independent directors
who had no interest in the transaction. The presericor a vote cast by, a director with an
interest in the transaction does not affect thalitglof the action taken under subsection (1)(b).

(3) For purposes of subsection (1)(c), a transads authorized, approved, or ratified if
it received the majority of votes cast by the hoddef shares who did not have an interest in the
transaction. A majority of the shares held by shalgers who did not have an interest in the
transaction constitutes a quorum for the purpogalafg action under subsection (1)(c).

(4) Satisfying the requirements of subsectionddgs not preclude other claims relating
to a transaction in which a director or officerdstermined to have an interest. Those claims
shall be evaluated under principles of law appleab a transaction in which a director or
officer does not have an interest.

(5) The board, by affirmative vote of a majoritiydirectors in office and irrespective of
any personal interest of any of them, may estabkstsonable compensation of directors for
services to the corporation as directors or officbut approval of the shareholders is required if
the articles of incorporation, bylaws, or anothesvsion of this Code requires that approval.
Transactions pertaining to the compensation ofctbre for services to the corporation as
directors or officers shall not be enjoined, séd@sor give rise to an award of damages or other
sanctions in a proceeding by a shareholder or bip dhne right of the corporation unless it is
shown that the compensation was unreasonable @itrteestablished.

5.16 Indemnification generally.

A corporation has the power to indemnify a perstwo was or is a party or is threatened
to be made a party to a threatened, pending, opleted action, suit, or proceeding, whether
civil, criminal, administrative, or investigativend whether formal or informal, other than an
action by or in the right of the corporation, byasen of the fact that he or she is or was a
director, officer, employee, or agent of the cogtimn, or is or was serving at the request of the
corporation as a director, officer, partner, trastemployee, or agent of another corporation,
partnership, joint venture, trust, or other entegrwhether for profit or not, against expenses,
including attorneys’ fees, judgments, penaltiesgedi and amounts paid in settlement actually
and reasonably incurred by him or her in connectuth the action, suit, or proceeding, if the
person acted in good faith and in a manner he @rehsonably believed to be in or not opposed
to the best interests of the corporation or itgealders, and with respect to a criminal action or
proceeding, if the person had no reasonable caubelieve his or her conduct was unlawful.
The termination of an action, suit, or proceediygurigment, order, settlement, conviction, or
upon a plea of nolo contendere or its equivalemg¢sdot, of itself, create a presumption that the
person did not act in good faith and in a manneackwhe or she reasonably believed to be in or
not opposed to the best interests of the corperatioits shareholders, and, with respect to a
criminal action or proceeding, had reasonable cdaskelieve that his or her conduct was
unlawful.
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CHAPTER 6
AMENDMENTS TO ARTICLES OF INCORPORATION

6.1 Powers to amend.
General power of amendment.

A corporation may amend its articles of incorpamatif the amendment contains only
provisions that might lawfully be contained in anigl articles of incorporation filed at the time
of making the amendment.

Specific powers of amendment.

Without limiting the general power of amendmentpgporation may amend its articles
of incorporation to do any of the following:

(a) Change its corporate name.
(b) Enlarge, limit, or otherwise change its corpenaurposes or powers.
(c) Change the duration of the corporation.

(d) Increase or decrease the aggregate numbeardssior shares of any
class or series of any class, which the corpordtamauthority to issue.

(e) Exchange, classify, reclassify, or cancel ahigsoissued or unissued
shares.

() Change the designation of any of its issuedumissued shares, and
change the preferences, limitations, and relatigiets in respect of any
of its issued or unissued shares.

(9) Change the issued or unissued shares of amsg daseries into a
different number of shares of the same class eesser into the same or
a different number of shares of other classesrgse

(h) Create new classes or series of shares hawghts rand preferences
superior or inferior to, or equal with, the issuwdunissued shares of any
class or series then authorized.

(i) Cancel or otherwise affect the right of thedwts of the shares of any
class or series to receive dividends that haveuadcbut have not been
declared.

() Divide any class of issued or unissued shanés series and fix the
designations of the series and the preference#ations, and relative
rights of the shares of the series.
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(k) Authorize the board to divide authorized butssned shares of any
class into series and fix the designations and runolb shares of the
series and the preferences, limitations, and veatghts of the shares of
the series.

(I) Authorize the board to fix or change the deaipn, number of,
preferences, limitations, or relative rights of gteares of an established
series the shares of which have not been issued.

(m) Revoke, diminish, or enlarge the authority lné board to take any
action set forth in subdivisions (k) and (I).

(n) Limit, deny, or grant to shareholders of a sldse preemptive right to
acquire shares of the corporation.

(o) Change its registered office or change itdesi agent.

(p) Strike out, change, or add any provision fornagement of the
business and conduct of the affairs of the corpmrator creating,
defining, limiting, and regulating the powers ofetltorporation, its
directors and shareholders, or any class of shitets) including any
provision that under this Code is required or p#edito be set forth in
the bylaws.

6.2  Articles of incorporation; amendment procedure.

(1) Before the first meeting of the board, theomporators may amend the articles of
incorporation by filing a certificate of amendmetitat is signed by a majority of the
incorporators that sets forth the amendment antifyéeg that the amendment is adopted by
unanimous consent of the incorporators.

(2) Unless the articles of incorporation provideeswise, the board may adopt 1 or more
of the following amendments to the corporationticks of incorporation without shareholder
action:

(a) Extend the duration of the corporation if itsnacorporated at a time
when limited duration was required by law.

(b) Delete the names and addresses of the initedtdrs.

(c) Delete the name and address of the initiabtleegiagent or registered
office, if a statement of change is on file witle FERSON/ENTITY].

(d) Change each issued and unissued authorized shan outstanding

class into a greater number of whole shares ifctivporation has only
shares of that class outstanding.
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(e) Change the corporate name by substituting ttvel Wcorporation,”
“incorporated,” “company,” “limited,” or the abbr&tion “corp.,” “inc.,
“co.,” or “Itd.,” for a similar word or abbreviatioin the corporate name,
or by adding, deleting, or changing a geographataibution for the
corporate name.

(H Any other change expressly permitted by thisd€do be made
without shareholder action.

(3) Other amendments of the articles of incorponatexcept as otherwise provided in
this Code, shall be proposed by the board and apgdrby the shareholders as provided in this
section. The board may condition its submissiothefamendment to the shareholders on any
basis.

(4) Notice of a meeting setting forth the proposedendment or a summary of the
changes to be effected by the proposed amendmalhtghgiven to each shareholder of record
entitled to vote on the proposed amendment withentime and in the manner provided in this
Code for giving notice of meetings of shareholders.

(5) At the meeting, a vote of shareholders emtittevote shall be taken on the proposed
amendment. The proposed amendment shall be adoptedreceiving the affirmative vote of a
majority of the outstanding shares entitled to vamiethe proposed amendment and, in addition,
if any class or series of shares is entitled teevant the proposed amendment as a class, the
affirmative vote of a majority of the outstandingases of that class or series. The voting
requirements of this section are subject to andrigoting requirements provided in this Code
for specific amendments or provided in the artidemcorporation.

(6) Any number of amendments may be acted updmageting.

(7) Upon adoption of an amendment, a certificdtarnendment shall be filed as with
[PERSON/ENTITY] that sets forth the amendment aedifees that it was adopted by the board
of directors.

[CAN ALSO REQUIRE TRIBAL COUNCIL APPROVAL FOR ALL
AMENDMENTS]

CHAPTER 7
DISSOLUTION

7.1  Methods of dissolution.
(1) A corporation may be dissolved in any of thkoiwing ways:

(a) Automatically by expiration of a period of dticm to which the
corporation is limited by its articles of incorptoe.

(b) By action of the incorporators or directors endection 1.54.
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(c) By action of the board and the shareholderguadction 1.55.

(d) Pursuant to a shareholder agreement, effectdidirig a certificate of
dissolution with [PERSON/ENTITY] stating the nanietloe corporation
and that the corporation dissolved pursuant tcaaetiolder agreement.

(e) By a judgment of the [TRIBAL COURT] in an aati®rought under
this Code or otherwise.

(f) By action of the [TRIBAL COUNCIL] brought undesection 1.56.
(g) Automatically for failure to file an annual @ or pay the filing fee.

(2) A corporation whose assets have been whollpadied of under court order in
receivership or bankruptcy proceedings may be sumhntissolved by order of the court having
jurisdiction of the proceedings. A copy of the erdhall be filed by the [CLERK OF THE
TRIBAL COURT] with the [PERSON/ENTITY].

7.2  Conditions to dissolution by incorporators or drectors; certificate of dissolution.

(1) A corporation may be dissolved by action &f imcorporators or directors, if the
corporation complies with all of the following catidns:

(a) Has not commenced business.
(b) Has not issued any shares.
(c) Has no debts or other liabilities.

(d) Has received no payments on subscriptionst$oshares, or, if it has
received payments, has returned them to thosdeehthereto, less any
part thereof disbursed for expenses.

(2) The dissolution of the corporation shall bieetied by a majority of the incorporators
or directors, executing and filing a certificatedidsolution stating:

(a) The name of the corporation.

(b) That the corporation has not commenced busiaedshas issued no
shares, and has no debts or other liabilities.

(c) That the corporation has received no paymentsubscriptions to its
shares, or, if it has received payments, has retutinem to those entitled
thereto, less any part thereof disbursed for exggens

(d) That a majority of the incorporators or direstbave elected that the
corporation be dissolved.
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7.3 Dissolution by action of board and shareholdersertificate of dissolution.

(1) A corporation may be dissolved by action sftibard and shareholders as provided in
this section.

(2) A corporation’s board may propose dissolufamaction by the shareholders.

(3) The board must recommend dissolution to theredfolders unless the board
determines that because of conflict of interesbtber special circumstances it should make no
recommendation and communicates the basis foetermination to the shareholders.

(4) The board may condition its submission ofghgposal for dissolution on any basis.

(5) The proposed dissolution shall be submittedifiproval at a meeting of shareholders.
Notice shall be given to each shareholder of reedrdther or not entitled to vote at the meeting
within the time and in the manner as provided ia @ode for the giving of notice of meetings of
shareholders, and shall state that a purpose oimiheting is to vote on dissolution of the
corporation.

(6) At the meeting a vote of shareholders shaliaken on the proposed dissolution. The
dissolution shall be approved upon receiving tHienaative vote of the holders of a majority of
the outstanding shares of the corporation entttbedbte thereon.

(7) If the dissolution is approved, it shall bdeefed by the execution and filing of a
certificate of dissolution on behalf of the corpara, setting forth all of the following:

(a) The name of the corporation.

(b) The date and place of the meeting of sharemldpproving the
dissolution.

(c) A statement that dissolution was proposed appraved by the
requisite vote of the board and shareholders.

7.4  Dissolution by the [TRIBAL COUNCIL].

(1) A corporation may be dissolved involuntarily &ydecree of the [TRIBAL COURT]
in an action filed by the [TRIBAL COUNCIL] whenii$ established that:

(@) The articles and certificate of incorporatioarevprocured through fraud,;

(b) The corporation was incorporated for a purpasepermitted under this
Code;

(c) The corporation failed to comply with the regunents under this Code
to incorporate;
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(d) The corporation has flagrantly violated a psown of this Code, or has
violated a provision of this Code more than onaehas violated more
than one provision of this Code; or

(e) The corporation has acted, or failed to acta imanner that constitutes
surrender or abandonment of the corporate franclpseileges, or
enterprise.

(2) An action shall not be commenced under thisiceaintil 30 days after notice to the
corporation by the Tribal Council of the reasontfwe filing of the action. If the reason for fijjin
the action is an act that the corporation has donemitted to do, and the act or omission may
be corrected by an amendment of the articles @awv/lor by performance of or abstention from
the act, the Tribal Council shall give the corpmmat30 additional days in which to effect the
correction before filing the action.

7.5  Certificate of dissolution; filing; time of effectiveness; conditions; date stamp as
evidence.

(1) A certificate of dissolution filed with the awhistrator is effective at the time the
certificate is first received by the administratoot the date of filing, if all of the following ar
met:

(@) The dissolution is pursuant to a shareholdereeagent or is
commenced under section 1.55.

(b) The certificate does not set forth a subsegefattive time, not later
than 90 days after the date the certificate isivedeby the administrator.

(2) For purposes of subsection (1), the adminsti@tdate stamp on the certificate of
dissolution is evidence of the date the administregceived the certificate. If there are multiple
date stamps on the certificate, the earliest datas is evidence of the date the administrator
first received the certificate.

7.6 Renewal of corporate existence; manner.

A corporation whose term has expired may renewadtporate existence in the following
manner:

(@) The board shall adopt a resolution that thepa@@te existence be
renewed. The proposed renewal shall be submitiecappproval at a
meeting of shareholders. Notice shall be giveredaoh shareholder of
record entitled to vote at the meeting within tmeet and in the manner
provided in this Code for the giving of notice ofeetings of

shareholders, and shall state that a purpose ahtweting is to vote on
the renewal of corporate existence.

(b) At the meeting a vote of shareholders entittegote on the renewal
shall be taken on the proposed renewal which dimlbdopted upon
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receiving the affirmative vote of holders of a miéjoof the outstanding
shares.

(c) If renewal of the corporate existence is appthva certificate of
renewal shall be executed and filed on behalf efdbrporation, setting
forth all of the following:

(i) The name of the corporation.

(i) The date and place of the meeting of shareholders
approving the renewal of existence.

(iii) A statement that renewal was approved by the
requisite vote of directors and shareholders.

(iv) The duration of the corporation if other thangegual.
7.7  Occurrences dissolving corporation.
A corporation is dissolved when any of the follagioccurs:

(@) The period of duration stated in the corporasioarticles of
incorporation expires.

(b) A certificate of dissolution is filed under shCode.

(c) A judgment of forfeiture of corporate franctgser of dissolution is
entered by the Tribal Court and a copy of a judioraer of dissolution
shall be forwarded promptly to the administratorthe receiver or other
person designated by the court.

(d) Failure to file an annual report or pay an aitiiling fee.
7.8  Corporate existence continued for purpose of wding up affairs.

Except as the Tribal Court may otherwise direaljssolved corporation shall continue
its corporate existence but shall not carry onrmss except for the purpose of winding up its
affairs by:

(a) Collecting its assets.

(b) Selling or otherwise transferring, with or wotlt security, assets which are
not to be distributed in kind to its shareholders.

(c) Paying its debts and other liabilities.

(d) Doing all other acts incident to liquidationitsf business and affairs.
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7.9 Functions of dissolved corporation and its offers, directors, and shareholders
continued.

Subject to section 1.60 and except as otherwisgiged by court order, a dissolved
corporation, its officers, directors and sharehaddnall continue to function in the same manner
as if dissolution had not occurred. Without limgithe generality of this section:

(a) The directors of the corporation are not deetoebe trustees of its
assets and shall be held to no greater standambrduct than that
prescribed by section 1.38.

(b) Title to the corporation’s assets remains ie ttorporation until
transferred by it in the corporate name.

(c) The dissolution does not change quorum or gotaquirements for
the board or shareholders, and does not alter giom& regarding
election, appointment, resignation or removal af,fiing vacancies
among, directors or officers, or provisions regagdiamendment or
repeal of bylaws or adoption of new bylaws.

(d) Shares may be transferred.

(e) The corporation may sue and be sued in itsocatp name and
process may issue by and against the corporatitireisame manner as if
dissolution had not occurred.

() An action brought against the corporation befds dissolution does
not abate because of the dissolution.

7.10 Notice to existing claimants of dissolution;antents; notice as recognition of validity
of claim; conditions barring claim; “existing claim” defined; effective date of notice.

(1) The dissolved corporation may notify its exigticlaimants in writing of the
dissolution at any time after the effective datehaf dissolution. The written notice shall include
all of the following:

(@) A description of the information that must beluded in a claim. The
corporation may demand sufficient information torpi¢ it to make a reasonable
judgment whether the claim should be acceptedjected.

(b) A mailing address where a claim may be sent.

(c) The deadline, which may not be less than 6 hwfrom the effective date of
the written notice, by which the dissolved corpimraimust receive the claim.

(d) A statement that the claim will be barred it neceived by the deadline.

46



(2) The giving of notice described above does woistitute recognition that a person to
whom the notice is directed has a valid claim agjatime corporation.

(3) A claim against the dissolved corporation igéa if either of the following applies:

(@) If a claimant who was given written notice undebsection (1) does not
deliver the claim to the dissolved corporation hg tdeadline.

(b) If a claimant whose claim was rejected by atemi notice of rejection by the
dissolved corporation does not commence a procgettinenforce the claim
within 90 days from the effective date of the venittinotice of rejection.

(4) For purposes of this section and section 1'é8sting claim” means any claim or
right against the corporation, liquidated or unicided. It does not mean a contingent liability
or a claim based on an event occurring after trexe¥e date of dissolution.

(5) For purposes of this section, the effectiveedatthe written notice is the earliest of

the following:

(a) The date it is received.

(b) Five days after its deposit in the United Stameail, as evidenced by the
postmark, if it is mailed postpaid and correctlyagbssed.

(c) The date shown on the return receipt, if théceois sent by registered or
certified mail, return receipt requested, and #eeipt is signed by or on behalf
of the addressee.

7.11 Publication of notice of dissolution; requirerents; claimants commencing
proceedings within 1 year of notice.

(1) A dissolved corporation may also publish noti¢adissolution at any time after the
effective date of dissolution and request that gesswith claims against the corporation present
them in accordance with the notice.

(2) The notice must be in accord with both of thkofving:

3) If

(a) Be published 1 time in a newspaper of genarallation in the county where
the dissolved corporation’s principal office or orthe [TRIBAL
LANDS/RESERVATION].

(b) State that a claim against the corporation bellbarred unless a proceeding to
enforce the claim is commenced within 1 year aiter publication date of the
newspaper notice.

the dissolved corporation publishes a newspanotice in accordance with

subsection (2), the claim of each of the followidig@imants is barred unless the claimant
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commences a proceeding to enforce the claim agthestissolved corporation within 1 year
after the publication date of the newspaper notice:

(a) A claimant who did not receive written notiaeder section 1.62.

(b) A claimant whose claim was timely sent to tiesdlved corporation but not
acted on.

(c) A claimant whose claim is contingent or basedin event occurring after the
effective date of dissolution.

(4) Notwithstanding subsection (3), a claimant hgvan existing claim known to the
corporation at the time of publication in accordamath subsection (2) and who did not receive
written notice under section 1.62 is not barrednfrctommencing a proceeding until 6 months
after the claimant has actual notice of the didgmiu

7.12 Provision for debts, obligations, and liabilies; distribution of remaining assets.

Before making a distribution of assets to shamsl in dissolution, a corporation shall
pay or make provision for its debts, obligationsd diabilities. Compliance with this section
requires that, to the extent that a reasonablenatdi is possible, provision be made for those
debts, obligations, and liabilities anticipated d@nse after the effective date of dissolution.
Provision need not be made for any debt, obligation liability that is or is reasonably
anticipated to be barred under section 1.62 or.118® fact that corporate assets are insufficient
to satisfy claims arising after a dissolution doescreate a presumption that the corporation has
failed to comply with this section. Adequate psiwn is deemed to have been made for any
debt, obligation, or liability of the corporatioh payment has been assumed or guaranteed in
good faith by 1 or more financially responsible pmmations, persons, or the United States
government or agency of the United States goverfymamd the provision, including the
financial responsibility of the corporations or ethpersons, was determined in good faith and
with reasonable care by the board to be adegusiter payment or adequate provision has been
made for the corporation's debts, obligations, iabilities, the remaining assets shall be
distributed, except as otherwise provided in tlistisn, in cash, in kind, or both in cash and in
kind, to shareholders according to their respectights and interests. A shareholder
beneficially owning less than 5% of the outstandshgres may be paid in cash only, even if a
shareholder beneficially owning 5% or more of thistanding shares receives a distribution in
kind, if the ownership of all shareholders recegvoash instead of distributions in kind without
their written consent does not exceed 10% of atanding shares.

CHAPTER 8
SOVEREIGN IMMUNITY

8.1 Sovereign immunity.

By the adoption of this Code, the Tribe does navevés sovereign immunity or consent
to suit in any court, federal tribal or state, ameither the adoption of this Code, nor the
incorporation of any corporation hereunder, shalliteelf be construed to be a waiver of the
sovereign immunity of the Tribe or a consent td against the Tribe in any such court.
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CHAPTER 9
WHOLLY OWNED TRIBAL CORPORATIONS

9.1 Scope.

This chapter applies to all tribal corporations Wihaowned by the Tribe, whether
directly or as a subsidiary of another tribal cogtion wholly owned by the Tribe, as provided
in this chapter.

9.2 Directly owned corporations; indirectly owned orporations; consent.

(1) The consent of the Tribal Council shall be iegpl prior to the incorporation under
this Code of any corporation to be wholly ownedltg Tribe. For this purpose, the incorporator
shall file with the Tribal Secretary, when the inmorator files the articles of incorporation of a
corporation to be wholly owned by the Tribe, a ified copy of a resolution of the Tribal
Council authorizing the formation of the corporatio

(2) The consent of the board of directors of thgpamtion wholly owned by the Tribe
shall be required prior to the incorporation unttes Code of a subsidiary corporation to be
wholly owned by a parent corporation that is whallyned by the Tribe. For this purpose, the
incorporator shall file with the Tribal Secretamyhen the incorporator files the articles of
incorporation of a subsidiary corporation to be Whowned by a parent corporation that is
wholly owned by the Tribe, a certified copy of aakition of the board of the parent corporation
authorizing the formation of the subsidiary corpiom

(3) The articles of a corporation wholly owned,edity or indirectly, by the Tribe and
subject to the provisions of this chapter shallregply so state and when accepting the articles
for filing, the administrator shall note that thergoration is governed by the provisions of this
Code applicable to wholly owned tribal corporations

9.3  Special powers, privileges, and immunities.

The special powers, privileges and immunities dbeedrin this section shall be available to a
corporation wholly owned, directly or indirectlyy the Tribe.

(1) Jurisdictional and tax immunitie8ll of the rights, privileges and immunities difet

Tribe concerning federal, state, or local taxegulaions and jurisdiction are hereby conferred
on all tribal corporations wholly owned, directly mdirectly, by the Tribe to the same extent
that the Tribe would have such rights, privilegesl anmunities if it engaged in the activities
undertaken by the corporation. Absent consenhbycbrporation, a corporation wholly owned,
directly or indirectly, by the Tribe shall not babgect to taxation by the Tribe, except to the
extent that such taxation is necessary and reagoagpropriate to compensate the Tribe for
services provided to the corporation by the Tribe.

(2) Sovereign Immunity The sovereign immunity of the Tribe is herebwfeored on all
tribal corporations wholly owned, directly or inéatly, by the Tribe. A corporation wholly
owned, directly or indirectly, by the Tribe shalhye the power to sue and is authorized to
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consent to be sued in the court, and in all otleents of competent jurisdiction, provided,
however, that:

(a) no such consent to suit shall be effectiveregahe corporation unless such
consent is:

(1) explicit,

(ii) contained in a written contract or commerdaiaicument to which the
corporation is a party, and

(i) specifically approved by the board of direxgoof the corporation,
and

(b) any recovery against such corporation shallilnéged to the assets of the
corporation. Any consent to suit may be limitedthe court or courts in which
suit may be brought, to the matters that may beentlae subject of the suit and
to the assets or revenues of the corporation a@gaimsh any judgment may be
executed.

9.4 Liability of Tribe as a shareholder.

Neither the Tribe nor any member of the Tribal @aushall be under any obligation to a
corporation wholly owned, directly or indirectlyy lthe Tribe or to the creditors of any such
corporation and the Tribe shall not be deemed i@ heaived any of the Tribe’s privileges or
immunities if the Tribe incorporates, owns or opesaa corporation, directly or indirectly.

CHAPTER 10
SEVERABILITY; PENALTIES

10.1 Severability.

If the court shall adjudge to be invalid or uncansibnal any clause, sentence,
paragraph, section, article or part of this Codehgudgment or decree shall not affect, impair,
invalidate or nullify the remainder of this Codeitlthe effect thereof shall be confined to the
clause, sentence, paragraph, section, article rgbahis Code as adjudged to be invalid or
unconstitutional.

10.2 Penalties.

The Tribal Court shall have the authority to deteem apply and enforce appropriate
remedies and penalties, including, but not limtdcivil fines, for violations of this Code, or of
the articles of incorporation or bylaws of any amgiion formed pursuant to this Code. The
remedies available to corporations and their slddelns, shall include declaratory and
injunctive relief, and special writs of mandamus,dompel actions necessary to secure the
rights, obligations or privileges of such partiegether or not those rights, obligations or
privileges arise under this Code. A prevailingiqi& in any action shall be awarded costs and
reasonable attorneys fees.
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If it appears at any stage of a proceeding in thetahat the Tribe is, or is likely to be,
interested therein, or that it is a matter of gahpublic interest, the court shall order that pyco
of the complaint or petition be served upon thddadlriCouncil in the same manner prescribed for
serving a summons in a civil action. The Tribau@all shall intervene in a proceeding when the
Tribal Council determines that the public interesquires it, whether or not the Tribal Council

has been served.
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EXPLANATION OF MODEL ARTICLESOF INCORPORATION

“Articles of incorporation” is the term used to eefto a corporation’s organizing
instrument. Section 1ll.B. contains an exampledo&fted articles of incorporation and is
discussed in detail in this section. Any versidrithe articles of incorporation must conform
with the Tribe’s constitution, business code, atitepapplicable law. Thus, no one model will
apply equally to each Tribe. This Guide, insteafters an example of articles of incorporation
for a tribally chartered corporation and walks tigh potential options for each section provided
in the model articles.

l. Name. The Articles of Incorporation should state treeme of the corporation.
The name of the corporation under a tribally chradecorporation may be anything the Tribe so
chooses, so long as the name chosen complies atfiribe’s Business Corporation Code and
other tribal law.

Il. Purpose. The Atrticles should state the corporate purposésthe tribal
corporation. Michigan law provides that a businesgporation may make a general statement
that “the corporation is formed to engage in anvagt within the purposes for which a
corporation may be organized” under the State Gatmns Act. MCL 450.1202(b). Michigan
Nonprofit corporations cannot, however, make sudemeral statement. They must state the
corporate purposes with specificity. MCL 450.22)2(The manner by which the Tribe decides
to state the corporate purposes is within the eisnr of the Tribe, as permitted by the Tribe’s
statute or business code.

[l Definitions. This section may be very fluid and should cantdefinitions for all
relevant terms contained in the Articles of Incogimn.

V. Jurisdiction. This Atrticle is used to define the jurisdictionwhich the Articles
shall apply. This is an example of a permissitelarthat is not required, but the Tribe may
decide to include it if the Tribe wishes to staieéhvgpecificity where the articles shall apply.

V. Duration. The Tribe may chose the duration of the corpamatincluding a
perpetual duration. The Model Business Corpora@ode provides that the Articles must state
the duration of the corporation, which may be parale

VI. Principal Place of Business; Resident Agent. The Articles should contain the
principal place of business for the corporatiorhe Principal place of business could be located
within the Tribe’s territorial jurisdiction. Theribe may include in its Business Corporation
Code whether the corporation must have its prinicjpace of business within the Tribe’s
territorial jurisdiction or not as well as whethbe resident agent’s residence must be within the
Tribe’s territorial jurisdiction. Regardless oktfiribe’s decision on this point, the Articles must
comply with the Tribe’s Business Corporation Codehe Articles should also state the street
address of the corporation’s registered office #ur@dmailing address, if it is different, as well as
the corporation’s resident agent at that address.

VIl.  Corporate Powers; Directors; Officers. This section is of the utmost importance
for tribally chartered corporations. The Tribelwiéed to decide how to structure the division of
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authority between the corporation and the Tribali@ad and Executive Branch of the Tribe. As
discussed above in Section Il.E., an advantagelilly chartered corporations is that the day-
to-day operations of the corporation can be freenfthe effects of the political process. Thus,
granting the Board the authority to manage the aatpon is vital to this model's success.
Again, this article should align with the Tribe’sifness Corporation Code, which should detail
the separation of duties between the tribal goventrand the Board.

The Tribe has flexibility in its Articles as to wihduties it assigns to the Board versus any
duties or oversight granted to the Tribe. Gengraiie Board of Directors has some degree of
autonomy from the elected leadership within thé@&ri Granting too much autonomy, however,
may reduce the likelihood that the corporation rayable to share the same immunity from suit
as the Tribe itself. In the Tribe’s Business Cogton Code or in the articles of incorporation,
the Tribe may want to address the qualificationsessary to become a Director, including tribal
membership, business experience, or other criteria.

The Tribe may also want to allow the Board to appofficers to run the daily operations
of the corporation, while the Board oversees ameeges the corporation. The details of the
structure are left to the Tribe to decide. The BloAirticles of Incorporation have the Board of
Directors as the decision-makers for the corponatrath an option to appoint officers to handle
daily activity.

Finally, the Tribe will also want to address how—tand who has the authority to—
remove Directors. There are several options thabal corporation could choose for its articles.
The power to remove could lie entirely with theBEd Council. The power could be divided
between the Board and the Tribal Council, or thedtxive Branch of the Tribe could be
involved. The Model Articles attempt to strike aldnce by providing that a majority of the
Board may remove a Board member, with or withoutseaand that a majority of the Tribal
Council may remove a Board member, for cause, aftdéice and a hearing. This structure
attempts to limit any pressure that the politicedgess may place on tribal corporations by
requiring that the Tribal Council follow an estaibied procedure and only be allowed to remove
a Director for cause. The discretionary decisitmsemove reside with the remaining Board
members.

VIIl.  Bylaws. The bylaws of a corporation may contain any ion for managing the
business and regulating the affairs of the corpmmathat is not inconsistent with law or the
articles of incorporation. If there is any incatency between the two, then the articles shall
prevail. Generally, the initial bylaws of the corption shall be adopted by the initial
incorporators, the shareholders, or the Board. s€mlrent amendments or repeals of the bylaws
may be made by the shareholders, the Tribe, orhbyBooard, unless the articles or bylaws
specifically provide otherwise.

IX. Immunities of the Corporation. This article is also very important to the Tribe
and to the corporation. This article extends thberls rights, privileges, and immunities related
to federal, state, and local taxes, regulation,janddiction. There is some debate, as discussed
above, as to the tax treatment of tribally chadererporations, but the IRS has not yet issued
any guidance stating that entities like this witit meceive the same tax treatment as a Tribe.
This article also allows the Tribe to extend itges@ign immunity to the corporation. There may
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also be some issues with this acti@ee above, but this article is important to protect the
corporation from suit. The corporation, under thisicle, will be able to waive sovereign
immunity, to an extent, without returning to thebBl Council each time it signs a new contract.
Also vitally important in this article is that thEribe limit its liability and potential waiver of
immunity in the articles by distinguishing itsetbim the corporation.

X. Authorized Shares. This article should describe the number of atited shares
of stock, if any. It should also address how devids will be paid.

XI. Incorporators. The Articles should state the names and addseskall the
incorporators.
XIl.  Approval and Amendment. This is a permissible article, but not requirethe

Business Corporation Code should set forth the q@loe for approving and amending the
articles, but this may be included in the articdsswell.

XIll.  Effective Date. This provision should align the Tribe’s BusingSsrporation
Code as well as the Tribe’s Constitution and otiner
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MODEL ARTICLESOF INCORPORATION FOR
A TRIBALLY CHARTERED CORPORATION

ARTICLE I. NAME OF THE CORPORATION

Section 1.01. The name of the corporation is [NAME].
ARTICLE II. PURPOSE OF THE CORPORATION

Section 2.01. The purposes for which the corporation is organiaexito engage in any
lawful act or activity for which corporations ma lerganized under the [TRIBE’s] Business
Corporation Act.
ARTICLE 11, DEFINITIONS

The following definitions shall apply to this Code:

Section 3.01. “Articles” means these Articles of Incorporation.

Section 3.02.“Board of Directors” or “Board” means the Board of Directors of the
Corporation.

Section 3.03. “Bylaws” means the bylaws of the Corporation, which mayadepted
under Article VIILI.

Section 3.04. “Corporation” means the [NAME].
Section 3.05. “Director(s)” means a member of the Board.
Section 3.06. “Tribal Constitution” means the [TRIBE’'S CONSTITUTION].
Section 3.07.“Tribal Council” means the tribal council of the [TRIBE].
Section 3.08.“Tribe” means [TRIBE].

ARTICLE IV. JURISDICTION

Section 4.01. The provisions of these Articles of Incorporatidral apply to the fullest
extent of the sovereign jurisdiction of the [TRIBEs authorized by the Tribal Constitution,
[ANY OTHER APPLICABLE LAW], and applicable federdaw. The provisions of these
Articles of Incorporation shall apply to and be donformity with all agreements and other
cooperative arrangements entered into by the [TRIB&signed to ensure economic self-
sufficiency for the [TRIBE].

ARTICLE V. DURATION

Section 5.01. The term of existence of the Corporation shall égpetual.
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ARTICLE VI. PRINCIPAL PLACE OF BUSINESS; RESIDENT AGENT

Section 6.01. The Corporation’s principal office for the trangantof business shall be
within the [TRIBAL BOUNDARIES] in the State of Miggan. The Corporation may have other
offices, either within or without the [TRIBE’S] badaries as needed.

Section 6.02. The name of the resident agent is [NAME].
Section 6.03. The street address of the location of the regidtefice is [ADDRESS].

Section 6.04. The mailing address of the registered office iffet#nt than above is
[ADDRESS].

ARTICLE VII. CORPORATE POWERS, DIRECTORS, OFFICERS

Section 7.01. Manner of Exercising Corporate Power§he corporate powers of the
Corporation are to be exercised by the Board oédars. Matters to be voted on by the Board
shall be approved if a majority of the Directorggant (in person by proxy) at a meeting of the
Directors vote in favor of such action.

Upon written notice of the time and place and paep@r purposes of any special
meeting, any of the Directors, in between regulaetimgs of the Board, may consent in writing
to any specific action to be taken by the Corporatvhich, if approved by a majority of the
Directors at such special meeting, including thosasenting in writing, shall be valid as a
corporate action as though authorized at a reguketing of the Board of Directors. The
minutes of such approval and actions shall be fdgorded, each written consent shall be made
a part thereof, and such minutes and written cdnskall be reviewed at the next regular
meeting of the Board of Directors.

Section 7.02. Initial Board of Directors. The initial Board of Directors shall consist of
[NUMBER] of Directors. The names and addressestards of the initial Board of Directors
are as follows:

Director's Name/Address Date of Term Expiration

Upon the selection of the initial Board, the Tri@buncil [OR EXECUTIVE] shall
stagger the terms of the initial Directors, by ki, that one Director will serve an initial term of
one year, [NUMBER] Directors will serve an initiadérm of two years, and [NUMBER]
Directors will serve an initial term of three years

Section 7.03. Directors. The Board of Directors shall consist of no lesmnt
[NUMBER] Directors and no more than [NUMBER] Direcs. A Director shall be selected by
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the [TRIBAL COUNCIL/EXECUTIVE/TRIBAL COUNCIL AND THE EXECUTIVE]. At
least [NUMBERY] Director of the Corporation shall aenember of the Tribal Council. At least
[NUMBER] Director shall be a member of the [TRIBHut not be a member of the Tribal
Council. [NUMBER] Directors shall be persons expeeced in business and/or financial
management and need not be a member of the TAlb®irectors shall hold office for a period
of [NUMBER] years and shall continue to serve utitiéir successors are duly selected and
qualified. Terms of Directors shall be staggeredtisat one-third of the Directors shall be
selected each calendar year.

Section 7.04. Quorum of Directors A majority of the Directors holding office ateth
time of a meeting of the Board shall constitutauargm for the transaction of any business.

Section 7.05. Filling Vacancies Vacancies on the Board of Directors shall bedilby
the [TRIBAL COUNCIL OR EXECUTIVE].

Section 7.06. Resignation; Removal Any Director may resign from office at any time
by providing written notice to the Corporation. Director may be removed, with or without
cause, by an affirmative vote of the majority ofiert Directors. The Tribal Council may also
initiate removal proceedings to remove one or nigirectors, for cause, if, after notice and a
hearing are provided to the Directors at whom resth@voceedings are directed, a majority of
the Tribal Council determines that the Directoggécifically and substantially failed to perform
his or her duties as Director.

Section 7.07. Officers The Board may appoint the following officers:Paesident,
Vice-President, Secretary, and Treasurer. Theid&n@sand the Vice-President shall be Tribal
members. The Board may appoint other officers tasleems necessary to achieve the
Corporation’s purposes. The Board shall appoietdfiicers at each annual meeting, unless the
Board specifies a different time for such appoimitneOfficers shall serve until the next annual
meeting and until his or her successor assumeseoffDfficers may resign by delivering written
notice to the President or to the Board. A redignashall be effective upon receipt, unless
otherwise provided by the terms thereof. The Baaay remove an officer, with or without
cause. The Board may provide for the duties obféiner in the Bylaws of the Corporation, or
as by resolution of the Board that is not incomsistvith the bylaws.

ARTICLE VIII. BYLAWS

Section 8.01. The Board of Directors, at any regular or speciaktimg, is authorized to
adopt, alter, amend, or repeal Bylaws and to admpt Bylaws not inconsistent with the
applicable law or these Articles of Incorporatiday, an affirmative vote of a majority of the
Directors.

ARTICLE IX. OPERATIONAL REQUIREMENTS

Section 9.01. Assets of the CorporationAll assets acquired by the Corporation shall
belong to the Corporation as a distinct corporatergrise of the Tribe.

Section 9.02. Fiscal Year The fiscal year of the Corporation shall be ¢oalar
year/determined by the Board].
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Section 9.03. Books and recordsThe Corporation shall maintain, at its princip&ce
of business, all financial books and records, ahutes of the Board meetings, and all other
material books, records, documents, correspondemcecontracts. All such materials shall be
made available, at a reasonable time, for inspeeti@ copying by the Tribal Council, any duly
authorized representative of the Tribal Councilaoy Director.

Section 9.04. Report to Tribal Council Within 60 days of the close of the Corporation’s
fiscal year, the Corporation shall prepare andveelio the Tribal Council an annual report and
audited financial statement, including a balanceesland a statement of income and expenses,
including comparative figures from the precedirsgdil year.

ARTICLE X. IMMUNITIES OF THE CORPORATION [This Article presen ts an
example of one possible manner of addressing immunpiissues. Tribal legal counsel should
ensure that any immunity issues addressed in the @e or in the Articles complies with the
tribe’s constitution].

Section 10.01Jurisdictional Immunity of the CorporationThe [TRIBE] confers on the
Corporation all of the Tribe’s rights, privilegesnd immunities concerning federal, state, and
local taxes, regulation, and jurisdiction, to theme extent that the Tribe has such rights,
privileges, and immunities, if it engaged in thesiogss of the Corporation.

Section 10.02Sovereign Immunity of the CorporationThe [TRIBE] confers on the
Corporation sovereign immunity from suit to the saextent that the Tribe would have such
immunity if the Tribe engaged directly in the buess of the Corporation. The Corporation shall
have the power to sue and is authorized to consebe sued in the [TRIBE's COURT] or
another court of competent jurisdiction; providedyever, that such consent shall be explicit, in
a written contract or commercial document to whils Corporation is a party, the Board of
Directors specifically approved the written insteemt, and any recovery against the Corporation
shall be limited to the assets of the Corporation.

Consent to suit may be limited to the court or t®ur which suit may be brought, to the
matters that may be made the subject of the sudti@the assets or revenues of the Corporation
against which any judgment may be executed. ThedZation’s consent to suit shall in no way
extend to, or be deemed a waiver of, the Tribajhts, privileges, and immunities. The Tribe
shall not be liable for the payment or performaatany of the obligations of the Corporation,
and no recourse shall be had against any asse¢vemues of the Tribe in order to satisfy the
obligations of the Corporation. The sovereign imityuof the Corporation shall not extend to
actions against the Corporation by the Tribe.

ARTICLE XI. AUTHORIZED SHARES

Section 11.01The Corporation shall be authorized to issue [NUNBEhares, which
shall be held by the [TRIBE] pursuant to the [TRIBEBusiness Corporation Code.

Section 11.02Dividends shall be paid in accordance with the Bess Corporation
Code.
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ARTICLE XII. INCORPORATORS

Section 12.01The names of the incorporators and their respeplages of residence are
as follows:

NAME RESIDENCE

ARTICLE XIII. APPROVAL AND AMENDMENT

Section 13.01Approval of Articles. These Articles of Incorpaat shall be issued and
become effective upon their adoption by the TriGaluncil in accordance with the Tribe's
Business Corporation Code.

Section 13.02Amendment of Articles. The Board of Directors bétCorporation may,
by [Majority] vote, amend these Articles, providet any amendment is ratified by the Tribal
Council.

ARTICLE XIV. EFFECTIVE DATE.

The effective date of these Articles is [DATE].
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MODEL TRIBAL LIMITED LIABILITY COMPANY CODE

A CODE for the organization and regulation of liedtliability companies; to prescribe
their duties, rights, powers, immunities, and liéies; and to prescribe penalties for violatioris o
this Code. [NOTE: THIS CODE SERVES AS AN EXAMPLE LIMITED LIAB ILITY
COMPANY CODE. IT IS NOT COMPREHENSIVE AND WILL NOT COMPLY WITH
EACH TRIBE'S EXISTING LAWS AND CONSTITUTION. THE T RIBE'S LEGAL
COUNSEL SHOULD REVIEW ANY PROPOSED CODE PRIOR TO IT S ADOPTION.]

CHAPTER 1
GENERAL PROVISIONS

1.1 Short Title.
This Code shall be known and cited to as “[TRIBEisnited Liability Company Code.”
1.2 Definitions.

(1) “Administrator” means the [TRIBAL SECRETARY/OTHR PERSON/ENTITY]
authorized by law to administer this Code, or iser designated representative.

(2) “Articles of organization” means the originabaiments filed to organize a limited
liability company, as amended or restated by ceatiés of correction, amendment, or merger,
by restated articles, or by other instruments fdedssued under any statute.

(3) “Constituent” means a party to a plan of mergesiuding the survivor.

(4) “Contribution” means anything of value that argon contributes to the limited
liability company as a prerequisite for, or in cention with, membership, including cash,
property, services performed, or a promissory wotether binding obligation to contribute cash
or property, or to perform services.

(5) “Corporation” means any of the following:

(a) A corporation formed under the [TRIBE’S] BussseCorporation Code.

(b) A corporation formed under another statute haf Tribe for a purpose for
which a corporation may be formed under the busicegporation act.

(6) “Distribution” means a direct or indirect trdes of money or other property or the
incurrence of indebtedness by a limited liabilipmgany to or for the benefit of its members or
assignees of its members in respect of the memberabership interests.

(7) “Electronic transmission” or *“electronically ammsmitted” means any form of
communication that meets all of the following:

(a) It does not directly involve the physical tramission of paper.
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(b) It creates a record that may be retained am@ved by the recipient.

(c) It may be directly reproduced in paper form thg recipient through an
automated process.

(8) “Limited liability company” or “Company” mearan entity that is an unincorporated
membership organization formed under this Code.

(9) “Majority in interest” means a majority of vateas allocated by an operating
agreement, or by the statute in the absence ofi@aton by operating agreement, and held by
members entitled to vote on a matter submittecfeote by members.

(10) “Manager” or “managers” means a person or @ersdesignated to manage the
limited liability company pursuant to a provisiam the articles of organization stating that the
business is to be managed by or under the auttarityanagers.

(11) “Member” or “Owner” means a Person that is amber of a limited liability
company or has ownership interest in a limitediliigbcompany.

(12) “Membership interest” or “interest” means amfier’s rights in the limited liability
company, including, but not limited to, any rigbtreceive distributions of the limited liability
company's assets and any right to vote or parteipamanagement.

(13) “Operating agreement” means a written agreenbgnthe member of a limited
liability company that has 1 member, or betweendaddlithe members of a limited liability
company that has more than 1 member, pertaininiet@ffairs of the limited liability company
and the conduct of its business. The term inclugsprovision in the articles of organization
pertaining to the affairs of the limited liabiligppmpany and the conduct of its business.

(14) “Organizer(s)” means the person(s) or eneg)iwhich signs and delivers the
Articles of Organization for filing to the adminiator.

(15) “Person” means an individual, partnership, itiah liability company, trust,
custodian, estate, association, corporation, gonemntal entity, or any other legal entity.

(16) “Services in a learned profession” means sesvirendered by a dentist, an
osteopathic physician, a physician, a surgeonctodof divinity or other clergy, or an attorney-
at-law.

(17) “Surviving company,” “surviving entity,” or tgvivor’ means the constituent that
survives a merger, as identified in the certifiaaitenerger.

(18) “Tribe” means the [TRIBE].

(29) “Tribal corporation” means a corporation inoorated under the Tribe’'s Business
Corporation Code.

(20) “Tribal Council” means the Tribal Council d¢fe [TRIBE].
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(21) “Tribal Court” means the Tribal Court of thERIBE].

(22) “Tribal Entity” includes the Tribe, the Trib&ouncil, a general partnership, limited
partnership, a limited liability company, a trusiy estate, an association, a corporation, a
program, a department, an administrative agen@angrother legal, commercial or governmental
entity of the Tribe.

(23) “Vote” means an affirmative vote, approvalconsent.
1.3 Sovereign Immunity

By the adoption of this Code, the Tribe does naveés sovereign immunity or consent
to suit in any court, federal, tribal or state, ameither the adoption of this Code, nor the
incorporation of any limited liability company heraler, shall by itself be construed to be a
waiver of the sovereign immunity of the Tribe ozansent to suit against the Tribe in any court

1.4  Applicable Law.

The companies organized and created under this Slmlebe subject to this Code, and
all other laws of the Tribe. By organizing andatineg a company under this Code, the company
and its owners shall be considered to have entatech consensual relationship with the Tribe
and agree to be subject to the full extent of thbels legislative, regulatory and adjudicatory
jurisdiction.

1.5 Documents; signatures; requirements.

(1) One or more persons organizing a limited ligbitompany shall sign the original
articles of organization as organizers. The asidhall state the names of the organizers beneath
or opposite their signatures.

(2) Any document other than original article